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INTRODUCTION. 


HINDU JURISPRUDENCE. 





Szctron I. 
THE EXISTENCE OF HINDU LAW. 


According to modern European Jurists, Law is the 
sommand which the Sovereign power, in a political society, 
-mposes on the subjects or members Of the society. As 
she Hindu Codes do not profess to embody the com- 
mands of any king in earth, it might seem that the 
Hindus had never such a thing as can be called their 
law. An English writer cynically asks, “ Has any such. 


Doubts en- 


tertained by 


ome Eng- 


lish lawyers 


thing as Hindu Law at any time existed in the world, pobjewyers 
or is it that Hindu Law is a mere phantom of the 1gtence ot 


brain imagined by Sanskritists without law, and lawyers 
without Sanskrit ?’’ These questions are not asked in such 
manner as to require an answer. But opinions similar to 
those, implied in them, are entertained by some of the 
most eminent English lawyers. Sir Heury Maine, in his 
Treatise on Ancient Law, observes that “ the Hindu Code 
ealled the Laws of Manu which is certainly a Brahmin 
compilation, undoubtedly enshrines many genuine obser- 
vances of the Hindu race; but the opinion of the best 
contemporary orientalists is, that it does not, as a whole, 
represent a set of rules ever actually administered in 
Hindustan. It is in great part an ideal picture of that 
which, in the view of the Brahmins, ought to be the law.” 
(Ancient Law, pp. 17,18.) As the very existence of any 
such thing as Hindu Law has been thus questioned, so in 
dealing with the subject, it is necessary to shew, first of 
all, that such a thing does exist. If there is no such thing 
as Hindu Law, then it cannot be possible to write a book 
on the subject. But the Legislature has recognized the 


1ndu Law. 
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existence of Hindu Law; and it can be shewn easily that 
the Courts of Law were entirely in the right, in taking 
for granted that that law is contained in the Codes of 
Manu, Jagnyavalkya &c., and in the Digests of Jimutava~ 
hana, Vigyaneshwar, and other authoritative writers. 
TheHindu 2. It is true that our Codes do not embody the com- 
Codesdoze mands of any sceptred monarch. It cannot be denied 
commands of that the authors of our Codes were Brahmins, who neither 
Sereda occupied the throne, nor always stood in the same relation 
ey to it, as the Law Member of the Supreme Legislature does 
to the Sovereign power of the realm at the present time. 
But it must be conceded by every one, who knows any- 
thing of the mechanism of our society, that the Brahmins 
: were the real rulers of the ccuntry, so long at least, a 
ene hes. 2° Hindu kings occupied the throne. The Brahmins neve 
commends of professed to say to the people “these are our commands, 
minswho you must obey them.” From motives of policy, the 
wore seers: claimed to be divinely inspired. But whatever be th 
reg A source, from which they professed to derive their Codes, th 
aspects. rules, enjoined therein, were in fact commands imposed by 
them on the people, who generally obeyed them. In case of 
disobedience, the Brahmins themselves sometimes enforced 
their laws, by inflicting such punishments as degradation 
or excommunication. Sometimes, the king and his ser- 
vants, enforced those laws by temporal punishment. No 
one, professing to be a Hindu, could assert that the laws 
and rules, prescribed by the Vedas or the Sanhitas, were 
not binding or obligatory. Even crowned heads acknow- 
ledged the authority of those laws; and thus practically 
submitted to the Legislation of the Brahmins. 

8. According to Austin’s definition of law, it is the 
command of the Sovereign power. But the person who 
occupies the throne or to whom the people pay taxes, is 
not necessarily the Sovereign. The native kings, whether 
Hindus or Mahomedans, very seldom interfered in the 
internal affairs of the country. Under them, the people 
were generally at liberty to manage the affairs of their 
society. The native kings waged wars and raised taxes; 
they had great power in the country. But either on ac- 
count of ignorarce or fear they never attempted to rule 
the people. Within the limits of the Hindu community, 
the Brahmins enjoyed supreme Legislative power; and 
the commands, imposed by them, were generally obeyed. 


THERE I8 SUCH A THING AS HINDU LAW. 8 


Even when the Mahomedans were in the zenith of their 
power, the Brahmins exercised some of the most impor- 
tant functions of sovereignty, without any molestation. 
It is only the influence of British rule, that has well nigh 
deprived the Brahmins of those powers which they en- 
joyed from time immemorial. 

4. If the will of the Sovereign is law, then it follows, 
as a matter of course, that it is in the power of the 
Sovereign to change the law as often as he likes; and no 
person or body of persons can be considered as having 
sovereign power, unless such person or body of persons 
have power to change the law. In this country, the Brah- 
mins professed that their law is derived from the Vedas, 
that the Vedas are in existence from the beginning of 


time: 
a afaecanrata tegen Frans: | 


Such be‘ng the theory, it might seem;that they could not 
change the law. But practically the Brahmins modified 
the law, from time to time. It is true that they never 
assembled together to pass new laws or to modify old 
ones. But what they did, practically amounted to the 
same thing. When a pundit becomes more than ordinarily , The process 
famous for learning, and his fame attracts large numbers Rada Taw 
of pupils, any book written by him and recommended for.288,02°? 4 
use to his pupils, becomes the text book on the subject. developed | 
If the new book is decidedly a better one, than those in use min Legisla - 
before them, it supersedes the old ones. It is in this way ‘"* 
that the Mitakshara superseded the works of Bhoja Deva, 
Bishwarupa, and Srikar, and it is in the same way that: 
the Dayabhaga has superseded the Mitakshara in Bengal. 
The pundits in this country generally read but one book 
ona subject carefully. When the art of printing was 
unknown, it was not possible for students to have too 
many books. The student copied with his own hand 
the book he was required to read; or engaged a scribe to 
do tne work of copying for him. It is not therefore 
difficult to see that, generally, it was not possible for the 
pundits, in this country, to have a large supply of books. 
Such being the case the particular book, which they study, 
is generally their sole book of referencé. Whenever they 
are called upon to give an opinion or to decide any dis- 
pute, they generally refer to that book and that book 
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alone. There are some pundits, who being descended 
from a long line of illustrious ancestors, have a large 
supply of books. But even these latter generally accept 
that book as authoritative, which is in general use in the 
‘country. The particular legal treatise, which is in general 
use, thus acquires all the force of a legal Code passed by 
the Sovereign power; and until that particular book is 
superseded, it is practically the Law of the land. The 
rules and precepts, enjoined in it, are generally obeyed ; 
and those who wilfully violate the same are punished by 
being required to perform some penance or other, accord- 

ing to the nature of the crime. 
5. From what has been stated above, it would now 
The Ban. appear that the Codes of Manu and Jagnyavalkya do not 
Rites are iw represent a mere ideal picture.* Some of the rules and 
Spd not ideal precepts contained in those Codes are declared as obsolete 
"in the present age, and these may be said to be repealed. 
‘But a large number of those rules are still in force 
though differently interpreted in the different Schools. 
Practically, however,the Digests of Vignyaneshwar,Jimut- 
vahana and other authoritative writers contained the law 
which governed Hindu society at the time of the com- 
mencement of British rule; and the English Courts of 
Law rightly accepted those Digests as their guide in 

administering Hindu Law. 


Szcrion II. 
THE FOUNDATION OF HINDU JURISPRUDENCE. 


1. It must be admitted that Hindus have such thing 
as law, even as defined by Bentham and Austin. The 
question next arises what is the source or foundation of 
that Law? It is not within the scope of this work to en- 

The basis of ter into an elaborate enquiry, regarding the history or 
Brahminical basis of Brahminical Jurisprudence. In this work, the 
pru- P - : 
dence. question can be dealt with only so far as is necessary to 
enable the practical Lawyer to have an insight into the 
true nature of Hiftdu law. 


* See the chapters on marriage and adoption, 
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2. In all civilized countries, at the present time, the 
work of Legislation is done by the Sovereign or by a legis- ,7PeoTini,, 
lative body appointed by the Sovereign. Legislation has, tyisthe basis 
in modern times, no connection whatever with any revealed fn modera 
scripture. The theory at least is, that the law should be “™* 
such as to conduce to the greatest good of the greatest 
number of mensin the society. Whatever difference of 
opinion there may be, as to the principle of utility being 
the foundation of morality, it is now generally accepted 
that all legislation must conform to that principle. 
8. The principle of utility being recognized as the 
proper foundation of law, it becomes absolutely necessary The necessi- 
that the work of legislation should be done by the So- f%ict vy the 
vereign power. The principle of utility requires that Sovereign. 
when a party, capable of suing, has a cause of action, he 
ought to sue within a certain time; and that after the ~* 
expiration of that period, the legal remedy ought to be 
barred. But on the principle of utility, it cannot be de- 
termined what the exact period should be. The exact 
period can be fixed only by the will of the Sovereign 
power. Legislation is therefore considered as absolutely 
necessary in such matters. The Sovereign declares his 
will; and that declaration is accepted as law by the 
Courts which administer justice. 
4. In the archaic times, however, nothing could be 
more dangerous than to accept that the king can make |The prin: | 
laws or can alter them by his arbitrary will. Ata time ty cannot be 
when kings and emperors were generally little better than 2¢cepted 84 
heads of banditti, the Sacred Scriptures, and the rules legislation in 
contained in them, were almost the only safeguards state. 
against the greed of the king. If the king, in sucha 
state of society, be told that he has the power to make 
and alter laws, then there would be no end of tyranny 
and oppression. Great concessions are made in favour of 
the throne in the ancient Codes. But so far as legisla- 
tion is concerned, the king is placed on the same level 
with the other members of the body politic The learned 
and thoughtful men in the country, find it absolutely ne- 
cessary to keep the king in awe, and to control his acts. 
It is only when law and order are firmly established, when 
the people become capable of judging°what is conducive 
to their interest, and what is not, that it becomes possi- 
ble to accept the will of the king as law, for then the 


6 THE FOUNDATION OF BIND JURISPRUDENCE. 


king can well see the danger of passing a law which is 
not conducive to the good of the people, and which is 
likely to make them discontented. 

5. Whatever be the reason, the principle of utility 
was not distinctly recognized in ancient times in any 
country. It is true that the authors of the ancient Codes 
must have occasionally perceived the truth of that princi- 

Almost all ple. But they never openly avowed what they must 
the ancient have felt in their mind. Almost all the ancient systems 
jprispru-| of jurisprudence, are ascribed to direct revelation of the 
founded on Deity ; and considering the state of things, in those ages, 
feritises, it isno wonder that the learned men of the time, placed 

the rules of law and morality on such;foundation. When 
the people were generally in the darkness of i ignorance, 
nothing could be more difficult than to make them un- 
‘ derstand the true nature of the principle of utility, or to 
decide what rules conform to that principle and what 
‘rules do not. In primitive times, the people can be made 
to conform to the rules of law by being made to believe 
that those rules rest upon the command of the gods 
who can make men happy or miserable as they choose. 
But the principle of utility is one which it is impossible 
for the uneducated to understand or to apply in practice 
The beliefin in order to determine what is right and what is wrong. 
Ig ofthe. The belief, in the infallibility of the sacred Scriptures, is 
secce cecane: generally productive of incalculable good, in the primitive 
tery ze sulu- state. By the weakening of that “faith, the fabric of 
society very often runs the risk of being shaken to its 
aichaio state foundation. 

6. There are moralists who say that we know, by in- 
tuition, what is right and wrong. But any number of 
instances can be cited from history to show that, in 
every age, in every clime, the most atrocious crimes have 
been perpetrated in the name of religion and God, but 
in reality to serve the selfish purposes of the authors of 
those crimes. Very often they play so successfully, that 
not only contemporary people, but several successive’gene- 
rations, are made to believe that there could be nothing 
wrong in their acts. Sometimes the people are duped a 
far as to admire, nay to worship, them for those ver 
acts. The resultds that some of the worst crimes are n 
longer looked upon with disfavour nor abhorrence; an 
ultimately the very existence of the society is threatened 
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Such things are possible when the people are not gene- 
rally well educated, and when they are unaccustomed to 
think for themselves. Under such circumstances a great 
deal of good is done, by a general belief in the infallibility 
of the Shasters. In a stationary society, the belief can- 
not be easily shaken, when once established. Though 
such belief materially hinders the progress of society, 
yet on the whole it exercises a great deal of wholesome 
influence. Considering all these circumstances it is no 
wonder that the learned and thoughtful men, in ancient 
times, professed that their legal Codes were derived 
directly from the Deity. The factis, that they could not’ 
enforce obedience in any other manner. 
7. In the very beginning of society, certain rules 
became recognized as binding on the members of it. The pro- 
W.ch the progress of social life these rules are gradually bene crea 
developed and improved. For generations, they are hand- considered 
ed down by tradition. At last, when'the art of writing scriptures. 
is invented, then these rules are embodied in the form of 
books. The learned men, who do the work of compilation, 
can easily persuade themselves and others, to believe in 
their divine origin and infallibility. A great deal of time 
having elapsed from the date when the rules were first 
formulated the task of self-deception becomes an easy 
one. 
8. Whatever be the cause,the Vedas came to be regarded 
as infallible in this country. The Codes of Manu, Yajnya- 
valkya, and the other Rishis being supposed to be derived 
from the Vedas, the rules and laws, contained therein, are 
regarded as equally infallible and binding. The Sanhitas The reason 
are in fact the legal Codes, to the authority of which the Ringe subs 
Hindus submitted without question. The Hindu kings mitted to the 
never pretended that they had any power to modify the of the Brah- 
law of the Brahminical Shasters. The Kshatriya kings and ° 
chiefs very seldom cultivated letters. Partly from policy and 
partly on account of their religious faith they never took 
upon themselves the work of legislation, even if the Ksha- 
triya kings ever perceived the hollowness of the Brahmi- 
nical pretension to superior sanctity and divine inspiration, 
still it was evidently their interest to accept the rules and 
precepts enjoined in the Vedas and the Sanhitas. For 
those very rules required that the Brahmins should keep 
aloof from worldly concerns. 


¢ 
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9. Whatever might have been the reason or motive, 
the fact is that as a general rule Kshatriya kings sub- 
mitted to the legislation of the Brahmins, and they never 
asserted that the king as such has any power to lay down 
rules of conduct, for the subjects, which are at variance 
with the Brahminical Codes. 

10. From the earliest times, the Brahmins attained 

The reason & very high degree of culture. As a body they were very 


why the, powerful. But they professed utter indifference to the 
Feud atk affairs of the world. If the learned Brahmins took an 


on the revea- active part, in the administration of public affairs, they 
tea s0"P" would probably have recognized that the king alone ought 
to have the power of legislating. But their ambition was 
too high. They not only aspired but actually succeeded 
in having themselves revered as representatives of the 
- © Divinity in earth. It was exceedingly distasteful to their 
proud nature to stoop from the high position which they 
held, and to submit to the drudgery of office. Motives of 
policy as well as real love of letters, led the early Brah- 
minical writers to lay down the rule that the cultivation 
of letters is the only proper avocation of a Brahmin. 
They were therefore vitally interested in maintaining the 
divine origin and infallibity of their Shasters. Even if 
they perceived, as they must have done sometimes, that the 
doctrine of utility is the only test of right and wrong, 
still they could not openly recognize it, as the sole basis 
of their legislation without inflicting a death-blow on 
their power. Motives of self-interest, as well as wise states- 
manship confirmed the general belief among the Brahmins 
that their Codes are of Divine origin and infallible. The 
principle of utility is dimly recognized now and then. 
But very few ventured to question the infallibility of the 
Vedas, or to place the rules of law and morality on any 
other foundation than the sacred scriptures. 
11. Hindu Jurisprudence being based entirely on the 
The growth Vedas and the Sanhitas, it may seem that Hindu Law is 
faw never incapable of change. But the fact is, that the Brahmini- 
impeded Py cal jurists have changed the law from time to time, 
that itis |, though not quite so frequently as the Supreme Legislature 
Vedasand of the Indian Government, at the present time. The 
the Sanhites. .+hodox belief is, that the Vedas and the Sanhitas are in- 
fallible. The Hindu lawyers never openly set up the 
standard of revolt. But very often it is found that the 
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respect, which Hindu lawyers practically accord to the; 
authority of the sacred scriptures, is not much greater than 
that which a powerful minister shows to the authority 
of the nominal king. A minister like Madhaji Scindia 
or a Dewan like Clive would take advantage of the name 
of the nominal master, but would never allow the will of 
the powerless mdster to interfere with hisown. Generally 
all the outward marks of allegiance would be shewn, but 
only so far as is necessary to strengthen the position of 
the minister. In the same manner, the Hindu lawyers 
acknowledge, in theory, that the Vedas and the Sanhitas are 
infallible. But in practice, they never hesitate to get rid 
of the authority of the sacred Codes somehow or other. 
Instead of following the anthority of the sacred Codes, 
they would, by the power of logic and grammar, make the 
sacred Codes follow them. The fact is, that Hindu law 
has been modified, from time to time, by successive legis- 
lators. In effecting such change, they very often take 
the principle of utility, as their guide, though they never 
openly acknowledge it as such. 


Section III. 


SOURCES OF HINDU LAW. 
Tue VeEpas. 
1. The sources of Hindu Law are: 


1, The Vedas. 
2. Sanhitas. The sources 
8. Purans (including Mahabharat). ica acces 
4, Commentaries and Digests by human authors 

not divinely inspired. 


2. The Vedas are, in theory, the primary source of vedas, the 
Hindu law. The Vedas contain effusions of the poetic Primary , | 
genius of the ancient Aryans. They were originally theory. 
handed down, by tradition, as appears from their name 
Srutri or audition. In the course of ages, the Vedas 
came to be regarded as of divinely inspired origin. The 
Rishis, who are mentioned as authors, are held to be only 
agents in formulating the inspiration, The Vedas are 

J 
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primarily three in number, viz., the Rik, Sham, and Yaju. 
At @ more recent period, a fourth Veda, the Atharva, was 
added to them. But the Atharva never attained that 
sanctity which was allowed to the other Vedas. 

8. It is not possible to say what led to the classifica- 
tion of the Vedas. It seems probable that the Yaju con- 
tained the mantras of religious ceremonies; that the Sham 
was studied by those who made singing their profession ; 

The four and that the Rik was studied by those whose function it 
fold division was to recite the holy poetry. Even at the present time, 
every Brahmin family has a particular Veda assigned to 
it. The Brahmins of the country very seldom regularly 
study the Vedas in these days. Yet ask any Brahmin 
what his Veda is; and yoy will have a ready answer, 
This fact shows that the ancestors of each family were in 
the habit of reading one or other of the three Vedas. The 
« selection was, in all probability, made according to the 
family avocation. Ata later time, the students of the Rik, 
Sham, and Yaju, became more exclusive; and their reli- 
gious rites and ceremonies were regulated by that parti- 
cular Veda which was the subject of their special study. 
Themantras 4, Hach of the four Vedas consists of two parts—a 
and the Brah- sanhita or collection of mantras, and a portion called 
Vedas. Brahmana. 
5. A mantra is either a prayer, or else a thanksgiving, 
The nature or adoration addressed to a deity ; it declares the purpose 
fact? ™"™ of a pious act, or lauds or invokes the object, it asks a 
question or returns an answer; either directs enquiries 
or deliberates; blesses or imprecates, exults or laments, 
counts or narrates ; asks for food or longs to pay homage 
to the Great Benefactor of the Universe. None, but a 
believer can enter into the true spirit of these hymns. 
Millions of men depend upon them for salvation; and 
repeat them every day, with the firm belief that they will 
obtain divine mercy by doing so. These mantras are the 
ultimate source of all the sacred knowledge of the Hindus, 
and are regarded as the holiest of all holy things. * 
The Brah. 6. The mantras are to be found in the Sanhitas of the 
mana portion Vedas. The Brahmins are theological expositions of the 
Vedas. They age ritualistic treatises which enjoin sacri- 
fices and explain their meaning. The Sanhita of each 
Veda has a set of Brahmins attached to it. The Rik has 
Aitareya and Kaushitqki, or Sankhyana Brahmanas at- 
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tached to it. There are eight Brahmins relating to the 
Sama Veda. The Yajur Veda is divided into two schools, 
and the text books of these schools are respectively called 
Black and White Yaju. There was a dissension between 
the teachers of the Yajur Veda, and the sage Yajnyavalkya 
led the dissenting party. The text book of his school is 
called White Yara The Black Yaju is known as Taittirya 
Sanhita, and the White Yaju is called Vajasaneya Sanhita. 
The Taittirya Brahman is attached to the former, and 
Satapatha Brahmana to the latter. 

7. The art of writing being unknown or very seldom The several 
resorted tv, in ancient times, the great teachers of the §$®khssofthe 
Vedas adopted different readings. Partly, on that account, 
and partly on account of differences of interpretation, each 
of the Vedas branched off into various Sakhas, or what 
may be called editions. It is said that the Rik has five, 

Yaju eighty-six, Sama one thousand, and the Atharva, 
nine such schools. . 

8. The systematic study of the Vedas has become very 
nearly obsolete in Bengal and Mithila. The pandits of 
later times found it absolutly necessary tu suppress the 
Vedas and to bring into prominence, the Shmritis and The stuay 
Digests. The Vedas sanction practices and usages which ofthe Vedas 
the medieval lawyers would not tolerate. They would not izmeny parts 


discard the authority of the Vedas. So they placed it too try by the 
high. They said in effect “The Vedas are voluminous, eae eae 
it is impossible for the degenerate moderns to master them. 
Manu and the other authors of the Sanhitas studied the 
Vedas in a manner which it is impossible for you to do; 
you must rest satisfied with the reading of their works ; 
you must not presume to fathom the ocean of the Vedas.” 
The idea that the Vedas are too voluminous for ordinary 
men, is so firmly impressed on the minds of the pandits 
of the country, t'at they very seldom attempt to go 
through their sacred scriptures. The idea has been pro- 
ductive of a great deal of good. It has rendered social 
reformation possible; it cleared the way for that gradual 
development of the law which has actually taken place. _ 
9. Though the systematic study of the Vedas has 

become obsolete or nearly so, in many parts of the country, 

et every Brahmin knows to what Sakha his family be- 

ongs. The division of the Brahmin families into Sakhas 
and Charanas is in all probability due to the same causes, 
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which now divide them into schools or Sanpradaya. At 
the present day when a pandit becomes more than usually 
famous for learning, and propounds new doctrines, or pro- 
poses new interpretations, there is generally a bitter feud at 
first. But if he succeeds in attracting a large number of 
pupils, then he becomes the founder of a new school. 
The pupils in their turn become teachers and give currency 
to the new ideas and interpretations. The family gradually 
increases. Their descendants would never accept to be 
taught by one who is not a member of the same literary 
brotherhood. In the course of time, the bitterness of 
feeling subsides. But every one knows to what brother- 
hood, he and his ancestors belong. This is the case now 
in all the great centres of learning; and it may safely be 
concluded that similar causes led to the division of the 
Vedas into so many different branches. 

The state- 10. The state of society, depicted in the Vedas, is well 
obts ss" de. Worthy of notice.’ The poetry of the Rig Veda gives us 
picted in the an insight into the social condition of the Vedic age. 

“The social condition of the Hindus” says an eminent 
scholar “as reflected by the hymns of this Veda, is not 
that of a pastoral or nomadic people, but, on the contrary, 
betrays an advanced stage of civilization. Frequent allu- 
sion is made in them to towns and cities, to mighty kings, 
and their prodigious wealth. Besides agriculture they 
mention various useful arts which were practised by the 
people, as the art of weaving, of melting precious metals, 
of fabricating cars, golden and iron mail, and golden 
ornaments. The employment of the needle, and the use 
of musical instruments, were known to them. They also 
prove that the Hindus of that period were not only fami- 
liar with the ocean, but sometimes must have been engaged 
in naval expeditions. They had some knowledge of 
medicine, and must have made some advance in astro- 
nomical computation, as mention is made of the adoption 
of an intercalary month, for the purpose of adjusting the 
solar and lunar years.” 

“Nor were they unacquainted with the vices of civiliza- 
tion, for we read in these hymns, of common women, of 
secret births, of gamblers and thieves. 

“There is also a curious hymn, from which it would 
appear that even the complicated law of inheritance, 
which is one of the peculiarities of the existing Hindu 
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law, was, to some extent, already in use at one of the 
periods of the Rig Veda hymna. 

“The institution of caste, however, seems at the time 
(the Sanhita period) to have been unknown, for there 
is no evidence to prove that the names which at a later 
period were curijent for the distinction of caste, were em- 
ployed in the saime sense by the poets of these hymns.”* 


Tue Sumeiris. 


1. In the Vedic times, society was composed of patri- 
archical families. Such a state of things was not favour- 
able to the growth of law, properly so called. The dis- 
putes which arose between individual members of the 
family were settled, with a high hand, by the head of the 
house; and uniformity i in the decisions of the Grihapati The Vedas 
was never aimed at or expected. It is therefore no matter $0,7Chy cx. 
for wonder that there are no special chapters in the Vedas position of | 
dealing with law. According to orthouox belief there is so ocalled. 

a text of Sruti for every proposition of law. But the 
existence of the text is taken for granted more as an 
article of faith than as a matter of fact. 

2. When the limits of knowledge extended, and when 
social necessity outgrew the family wants, then the great 
teachers found it necessary to deal with such matters as 
law. They would not openly profess to give prominence 
to anything not contained in the Vedas. The sciences 
which came into existence in the post-vedic period were 
therefore dealt with as Vedanga or supplementary to the 
Vedas. Grammar, prosody, astronomy, man are all in- 
cluded in the Vedangas. 

3. Of the six Vedangas the Kalpa Sutrasareone. The pee 
Kalpa Sutras are divided into three chapters. The first galled d, was 
chapter—called Srauta Sutras—is exclusively devoted to in the Kalps 
the consideration of the ritual and is founded entirely on Sutzas which 
texts of the Vetas. The second chapter—called Grihya— the Vedangas 
treats of dumestic ceremonies, viz., those celebrated at supplement- 
birth marriage or death. The third chapter called Dhar- YJaa"?° 
ma Sutras deals with law, properly so called. 

4, The Kalpa Sutras are in the Sutra or aphoristic <a 
style which helps the memory; and are probably there- the early 
fore called Shmritis. The idea, which the authors tried °# 


* Goldstucker’s Literary Remains, Vol. I, p. 271. 
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to impress upon their pupils, is that the Vedas are too 
voluminous; and that the Sutras contain, in a concise 
form, whatever is in the Vedas. As a matter of fact, the 
Sutra works contained many things that are not dealt 
with in the Vedas. 

5. The authors of the Sutra works bediame the foun- 
ders of distinct schools called charanas. Most of the 

The chara- charanas have become extinct. But some exist even to 
4 the present day. The bitterness of feeling, which at one 
time must have existed between the several charanas, has 
subsided; and the Sutra works of all the charanas are 

now regarded as equally authoritative by all. 

6. Most of the Dharma Sutras are lost. Of the authori- 
tative Shmritis which have come down to our times, the 
greater number are in the metrical form. But it is now 
almost conclusively established that the metrical Shmritis 
are versified redactions of old Dharma Sutras. The Su- 
“tra works were in a style which made them exceedingly 
dry and difficult to understand. The Sutra style was 
originally adopted in order to give an appearance of truth 
to the fiction that the Sutra works contained nothing 
which was not in the Vedas; that the Vedas being 
too voluminous it was necessary to have a hand- 
book which shall enable the reader to remember the vast 
mass of matter contained in the original. The fiction 
being generally accepted as truth, in later times, it was 
no longer necessary that the Sutra works should remain 
in their original form. This conclusion is established 
by the researches of European scholars. The native pan- 
dits have never directed their attention to the history of 
their jurisprudence. Their belief is that all the Sanhitas 
are equally authoritative ; and they cannot be expected to 
weaken that belief by historical or antiquarian research. 

7. Though the Vedas are held to be the ultimate 

Practically source of law, yet for practical purposes the Dharma 
re See pri Sutras and Sanhitas ought to be regarded as the basis of 
mary besis Hindu jurisprudence. The authors of the Shmritis are 
Law. human beings. But in the opinion of the orthodox, the 

Rishis knew the Vedas better than any man, in these de- 
generate days,can. Any how the Shmnritis are now quite 
as authoritative as the Vedas in the estimation of orthodox 
Hindus. 

Number of 8. Modern research has found fragments or complete 
Shurritis. : 
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copies of upwards of one hundred Shmritis. Quotations 
from most of these authorities are met with in the com- 
mentaries and digests. The Hon’ble Rao Sahib Vishwa 
Nath Mandalik has shown that in the Nirnaya Sindhu 
alone, Kamalakara refers to 131 Shmritis. 

The names off the following Rishis are enumerated in 
Yajnayavalkya Sanhita as authors of Shmriti works. 

1, Manu, 2, Atri. 8, Vishnu. 4, Harita. 5, Yajnaya- wWamesof 
valkya. 5, Usana. 7, Angira. 8, Yama. 9, Apastam Spmrtisgs 
has 10 Samvarta. 11, Katyana. 12, Vrihaspati. 13, nayavalkya. 
Parasara. 14, Vyasa. 15, Sankha Likhita. 16, Daksha. 
17, Gautama. 18, Satatapa. 19, Vasistha. 

9. Parasara omits the names of Yama, Vrihaspati and 
Vyasa from the above list; and adds the names of Kas- 
yapa, Gargya, and Pracheta. 

10. The Padma Purana, leaving out the name of Atri 
in Yajnyavalkya’s list, adds the following : ; 

20, Marichi. 21, Pulastya. 22, Pracheta. 23, Bhrigu. Padma Pu- 
24, Narada. 25, Kasyapa. 26, Visvamitra. 27, Devala. ™®™s lst. 
28, Rishyasringa. 29, Gargya. 30, Baudhyana. 31, 
Paithinasi. 32, Jabuli. 33, Sumanta. 34, Paraksara. 

85, Laugakshi. 386, Kuthumi. 

11. The most important of the Shmritis is the Code |The Code of 

of Manu. The sage Vrihaspati says :—‘ Manu holds the most tmport- 
first rank among legislators, because he has expressed in gph of the 
his Code, the whole sense of the Vedas; that no Code is 
approved which contradicts Manu.” The Code of Manu 
is not only the most important of all the legal Codes, but 
it is regarded as almost equal in holiness to the Vedas. 
Every Brahmin is enjoined to read it, at least once in his 
lifetime. A Brahmin family, in which Manu has not been 
read for seven generations, ceases to be Brahmins. In 
practice the pandits of the country perform the regular 
paryan or recitation of Manu, after having finished their 
scholastic career, and before setting up as teachers. 

12. The personality of the author of the Code, as Mythicalac- 
described in the work itself, is upon its face mythical. sathopahic of 
The sages implore Manu to inform them of the sacred *he Code. 
laws, and he, after relating his birth from Brahma, and 
giving an account of the creation of the world, states 
that he received the Code from Brahma, and communica- 
ted it to ten sages, and requests Bhrigu to repeat the 
same. The rest of the work is then admittedly recited, 
not by Manu, but by Bhnigu one of the ten. 


_ Parasara’s 
list. 


) 


10 SOURCES OF HINDU LAW. 


primarily three in number, viz., the Rik, Sham, and Yaju. 
At a more recent period, a fourth Veda, the Atharva, was 
added to them. But the Atharva never attained that 
sanctity which was allowed to the other Vedas. 

8. It is not possible to say what led to the classifica- 
tion of the Vedas. It seems probable that the Yaju con- 
tained the mantras of religious ceremonies; that the Sham 
was studied by those who made singing their profession ; 

The four and that the Rik was studied by those whose function it 
fold division was to recite the holy poetry. Even at the present time, 
every Brahmin family has a particular Veda assigned to 
it. The Brahmins of the country very seldom regularly 
study the Vedas in these days. Yet ask any Brahmin 
what his Veda is; and you will have a ready answer. 
This fact shows that the ancestors of each family were in 
the habit of reading one or other of the three Vedas. The 
election was, in all probability, made according to the 
family avocation. Ata later time, the students of the Rik, 
Sham, and Yaju, became more exclusive; and their reli- 
gious rites and ceremonies were regulated by that parti- 
cular Veda which was the subject of their special study. 
Themantras 4. Each of the four Vedas consists of two parts—a 
and the Brah Sanhita or collection of mantras, and a portion called 
Vedas. Brabmana. 
5. A mantra is either a prayer, or else a thanksgiving, 
The nature or adoration addressed to a deity ; it declares the purpose 
oa? ™ of a pious act, or lauds or invokes the object, it asks a 
question or returns an answer; either directs enquiries 
or deliberates ; blesses or 1mprecates, exults or laments, 
counts or narrates; asks for food or longs to pay homage 
to the Great Benefactor of the Universe. None, but a 
believer can enter into the true spirit of these hymns. 
Millions of men depend upon them for salvation; and 
repeat them every day, with the firm belief that they will 
obtain divine mercy by doing so. These mantras are the 
ultimate source of all the sacred knowledge of the Hindus, 
and are regarded as the hohest of all holy things. 
The Brah- 6. The mantras are to be found in the Sanhitas of the 
mane portion Vedas. The Brahmins are theological expositions of the 
Vedas. They are ritualistic treatises which enjoin sacri- 
fices and explain their meaning. The Sanhita of each 
Veda has a set of Brahmins attached to it. The Rik has 
Attareya and Kaushiigki, or Sankhyana Brabmanas at- 
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tached to it. There are eight Brahmins relating to the 
Sama Veda. The Yajur Veda is divided nto two schools, 
and the text books of these schools are respectively called 
Black and White Yaju. There was a dissension between 
the teachers of the Yajur Veda, and the sage Yajnyavalkya 
[led the dissenting party. The text book of his school is 

lled White YaJu. The Black Yaju is known as Taittirya 

anhita, and the White Yaju is called Vajasaneya Sanhita. 
fhe Taittirya Brahman 1s attached to the former, and 
Satapatha Brahmana to the latter. 

7. The art of writing being unknown or very seldom The several 
resorted tu, in ancient times, the great teachers of the §skhssofthe 
Vedas adopted different readings. Partly, on that account, 
and partly on account of differences of interpretation, each 
of the Vedas branched off into various Sakhas, or what 
may be called editions. It 18 said that the Rik has five, 

Yaju eighty-six, Sama one thousand,.and the Atharva, 
nine such schools. 

8. The systematic study of the Vedas has become very 

nearly obsolete in Bengal and Mithila. The pandits of 
later times found it absolutly necessary to suppress the 
Vedas and to bring into prominence, the Shmritis and The stuay 
Digests. The Vedas sanction practices and usages which ~ 0,Vecas 
the medieval lawyers would not tolerate. They would not | say parts 
discard the authority of the Vedas. So they placed it too try by the 
high. They said in effect “The Vedas are voluminous, $oe%,0%, ° 
it is impossible for the degenerate moderns to master them. 
Manu and the other authors of the Sanhitas studied the 
Vedas in a manner which it is impossible for you to do; 
you must rest satisfied with the reading of their works ; 
you must not presume to fathom the ocean of the Vedas.” 
The idea that the Vedas are too voluminous for ordinary 
men, is 80 firmly impressed on the minds of the pandits 
of the country, that they very seldom attempt to go 
through their sacred scriptures. The idea has been pro- 
ductive of a great deal of good. It has rendered social 
reformation possible; it cleared the way for that gradual 
development of the law which has actually taken place. 

9. Though the systematic study of the Vedas has 
become obsolete or nearly so, in many parts of the country, 
et every Brahmin knows to what Sakha his family be- 
ongs. The division of the Brahmin families into Sakhas 
and Charanas is in all probability due to the same causes, 

2 


The state ,, 
of Hindu s0- 


ciety as de- 
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which now divide them into schools or Sanpradaya. At 
the present day when a pandit becomes more than usually 
famous for learning, and propounds new doctrines, or pro- 
new interpretations, there is generally a bitter feud at 
first. But if he succeeds in attracting a large number of 
pupils, then he becomes the founder of a new school. 
‘he pupils in their turn become teachers and give currency 
to the new ideas and interpretations. The family gradually 
increases. Their descendants would never accept to be 
taught by one who is not a member of the same literary 
brotherhood. In the course of time, the bitterness of 
feeling subsides. But every one knows to what brother- 
hood, he and his ancestors belong. This is the case now 
in all the great centres of legrning; and it may safely be 
concluded that similar causes led to the division of the 
Vedas into so many different branches 
10. The state of society, depicted in the Vedas, is well 
worthy of notice.” The poetry of the Rig Veda gives us 


picted in thean insight into the social condition of the Vedic age. 


“The social condition of the Hindus” says an eminent 
scholar “as reflected by the hymns of this Veda, is not 
that of a pastoral or nomadic people, but, on the contrary, 
betrays an advanced stage of civilization. Frequent allu- 
sion 18 made in them to towns and cities, to mighty kings, 
and their prodigious wealth. Besides agriculture they 
mention various useful arts which were practised by the 
people, as the art of weaving, of melting precious metals, 
of fabricating cars, golden and iron mail, and golden 
ornaments. The employment of the needle, and the use 
of musical instruments, were known to them. They also 

rove that the Hindus of that period were not only fami- 
iar with the ocean, but sometimes must have been engaged 
in naval expeditions. They had some knowledge of 
medicine, and must have made some advance in astro~- 
nomical computation, as mention is made of the adoption 
of an intercalary month, for the purpose of adjusting the 
solar and lunar years.” 

‘Nor were they unacquainted with the vices of civiliza- 
tion, for we read in these hymns, of common women, of 
secret births, of gamblers and thieves. 

‘There is also a curious hymn, from which it would 
appear that even the complicated law of inheritance, 
which is one of the peculiarities of the existing Hindu 
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law, was, fo some extent, already in use at one of the 
periods of the Rig Veda hymns. 

‘‘ The institution of caste, however, seems at the time 
(the Sanhita period) to have been unknown, for there 
is no evidence to prove that the names which at a later 
period were ih ib for the distinction of caste, were em- 
ployed in the same sense by the poets of these hymns.”* 


Tue SHmRITIS. 


1. In the Vedic times, society was composed of patri- 
archical families. Such a state of things was not favour- 
able to the growth of law, properly so called. The dis- 
putes which arose between individual members of the 
family were settled, with a high hand, by the head of the 
house; and uniformity in the decisions of the Grihapati The Vedas 
was never aimed at or expected. It is therefore no matter $9.420t ,°08: 
for wonder that there are no special chapters in the Vedas fiw pro otis 
dealing with law. According to orthodox belief there is O called. 

a text of Sruti for every proposition of law. But the 
existence of the text is taken for granted more as an 
article of faith than as a matter of fact. 

2 When the limits of knowledge extended, and when 
social necessity outgrew the family wants, then the great 
teachers found it necessary to deal with such matters as 
law. They would not openly profess to give prominence 
to anything not contained in the Vedas. The sciences 
which came into existence in the post-vedic period were 
therefore dealt with as Vedanga or supplementary to the 
Vedas. Grammar, prosody, astronomy, law, are all in- 
cluded in the Vedangas. : 

3. Of the six Vedangas the Kalpa Sutras areone. The , Law,, pro 
Kalpa Sutras are divided into three chapters. The first called, was 
chapter—called Srauta Sutras~is exclusively devoted to inthe Kalps 
the consideration of the ritual and is founded entirely on Fons wbich 
texts of the Vedas. The second chapter—called Gimhya— the Vedangas 
treata of domestic ceremonies, viz., those celebrated at supplement- 
birth marriage or death. The third chapter called Dhar- YZgo,™ 
ma Sutras deals with law, properly so called. 

4, The Kalpa Sutras are in the Sutra or epuoresle agntrs style 
style which helps the memory; and are probably there- the early” 


fore called Shmritis. The idea, which the authors tried 
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14 SOURCES OF HINDU LAW. 


to impress upon their pupils, is that the Vedas are too 
voluminous; and that the Sutras contain, in a concise 
form, whatever is in the Vedas. As a matter of fact, the 
Sutra works contained many things that are not dealt 
with in the Vedas. 

5. The authors of the Sutra works became the foun- 
ders of distinct schools called charana&. Most of the 


The chara- charanas have become extinct. But some exist even to 


the present day. The bitterness of feeling, which at one 
time must have existed between the several charanas, has 
subsided; and the Sutra works of all the charanas are 
now regarded as equally authoritative by all. 

6. Most of the Dharma Sutras are lost. Of the anthori- 
tative Shmritis which have come down to our times, the 
greater number are in the metrical form. But it is now 
almost conclusively established that the metrical Shmritis 
are versified redactions of old Dharma Sutras. The Su- 
tra works were in a style which made them exceedingly 
dry and difficult to understand. The Sutra style was 
originally adopted in order to give an appearance of truth 
to the fiction that the Sutra works contained nothing 
which was not in the Vedas; that the Vedas being 
too voluminous it was necessary to have a hand- 
book which shall enable the reader to remember the vast 
mass of matter contained in the orginal. The fiction 
being generally accepted as truth, in later times, it was 
no longer necessary that the Sutra works should remain 
in their original form. This conclusion is established 
by the researches of European scholars. The native pan- 
dits have never directed their attention to the history of 
their jurisprudence. Their belief is that all the Sanhitas 
are equally authoritative ; and they cannot be expected to 
weaken that belief by historical or antiquarian research. 

7. Though the Vedas are held to be the ultimate 


Practically source of law, yet for practical purposes the Dharma 


the Shmriti. Sutras and Sanhitas ought to be regarded as the basis of 


are the 


finda Hindu jurisprudence. The authors of the Shmritis are 
WwW, 


human beings. But in the opinion of the orthodox, the 

Rishis knew the Vedas better than any man, in these de- 

generate days, can. Any how the Shimritis are now quite 

= ae as the Vedas in the estimation of orthodox 
indus. 


Number of 8. Modern research has found fragments or complete 
Shmritis. 


«4 
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eopies of upwards of one hundred Shmritis. Quotations 
from most of these authorities are met with in the com- 
mentaries and digests. The Hon’ble Rao Sahib Vishwa 
Nath Mandalik has shown that in the Nirnaya Sindhu 
alone, Kamalakara refers to 131 Shmritis. 

The names of{the following Rishis are enumerated in 
Yajnayavalkya Sanhita as authors of Shmriti works. 

1, Manu. 2, Atri. 3, Vishnu. 4, Harita. 5, Yajnaya- wWamesof 
valkya. 5, Usana. 7, Angira. 8, Yama. 9, Apastam SDariie ys. 
bas 10 Samvarta. 11, Katyana. 12, Vrihaspati. 13, nayavalkys. 
Parasara. 14, Vyasa. 15, Sankha Likhita. 16, Daksha 
17, Gautama. 18, Satatapa. 19, Vasistha. 

9. Parasara omits the names of Yama, Vrihaspati and ueteeare’e 
Vyasa from the above list; and adds the names of Kas-°* 
yapa, Gargya, and Pracheta 

10. The Padma Purana, leaving out the name of Atri 
in Yajnyavalkya’s list, adds the following: A 

20, Marichi. 21, Pulastya. 22, Pracheta. 23, Bhrigu. Padma Pu- 
24, Narada. 25, Kasyapa. 26, Visvamitra. 27, Devala, "0's ist. 
28, Rishyasringa 29, Gargya. 30, Baudhyana. 31, 

Paithinas: 32, Jabuli 33, Sumanta. 34, Paraksara. 
35, Laugakshi. 386, Kuthumi. 

11. The most important of the Shmritis is the Code The Code of 

of Manu. The sage Vrihaspati says :—‘ Manu holds the Most imort- 
first rank among legislators, because he has expressed 1n got of the 
his Code, the whole sense of the Vedas; that no Code is 
approved which contradicts Manu.” The Code of Manu 
is not only the most important of all the legal Codes, but 
it is regarded as almost equal in holiness to the Vedas. 
Every Brahmin 1s enjoined to read it, at least once in his 
lifetime. A Brahmin family, in which Manu has not been 
read for seven generations, ceases to be Brahmins. In 
practice the pandits of the country perform the regular 
paryan or recitation of Manu, after having finished their 
scholastic career, and before setting up as teachers. 

12. The personality of the author of the Code, as Mythicalac- 
described in the work itself, is upon its face mythical. gatnorshic oe 
The sages implore Manu to inform them of the sacred *he Code. 
laws, and he, after relating his birth from Brahma, and 
giving an account of the creation of the world, states 
that he received the Code from Brahma, and communica- 
ted it to ten sages, and requests Bhrigu to repeat the 
same. The rest of the work is then admittedly recited, 
not by Mann, but by Bh#fgu one of the ten. 
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The Manee 13. Among the charanas or schools, there was one 
paschoolend Lnown as the school of the Manavas, who used as their 
text for teaching, a series of Sutras, entitled the Manava 
Sutras. The Dharma Sutras of this series are unfortu- 
nately lost; but it seems highly probable that they were 
the basis of the existing Code. 
14 There is a tradition that Manu* has undergone 
The succes- three successive redactions. The introduction to Narada 
give redac: states that the work of Manu originally consisted of 1000 
chapters and 100,000 slokas, Narada abridged it to 12,000 
slokas, and Sumati again reduced it to 4000. The trea- 
tise which we possess must be a third abridgement, as it 
only extends to 2,685. 
15. In the legal commentaries two other Manus are fre- 
Vriddha quently quoted—a Vridha (old) Manu and Brthué (larger) 
Manusn? Manu. ‘The verses quoted from these Manus are not to 
abe met with in our Code. The fact is, that there must 
have been a Manu whose treatise on law was originally 
written in aphorisms. 
16. Nextin importance to Manu’s Code is that of 
¥ ajnaya Yajnyavalkya, The latter has formed the basis of several 
valk ya. commentaries, viz., those of Bishwarupa, Vijyaneshwar, 
Sulpani, Devabodha and Aparaditya. The commentary 
of Bishwarupa is lost. But that of Vijyaneshwar is of 
paramount authority, in legal matters, throughout India 
with the exception of Bengal. 
ore 17. Of the other metrical Shmritis which are obtain- 
"able, in the entire estate, that of Narada is the most im- 
portant, in a legal point of view. The work of Narada is 
expressly a law treatise, and the sage expends all his 
ingenuity and skill upon the systematic arrangement of 
all matters relating to the administration of law. Dog- 
matic theology and metaphysical paradauxes do not find 
a place in his treatise on law. 
18. The Narada Shmriti has been translated by Prof. 
Jolly of the Wurzburgh University, 
eacein 19. The age of the composition of the Shmritis can- 
which the not be determined with anything like precision. But their 
were com-relative ages can be ascertained. There is very strong 
reason to suppor wet the metrical Shmritis, like those of 
Mann, Yajnyava ya and Narada, came into existence after 
the aphoristic Shmritis. It is true that Gautama, Bau- 
dhyana and Vasistha mention Manu by name. But the 


aa 
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texts they quote are not to be found in our Code of Manu. 
Nay more, our Code of Manu enjoins precepts directly 
contrary to those quoted by Baudhyana. Vasistha also 
quotes Manu as an authority on law. Two of these quota- 
tions are found in our Institutes; but one of the verses 

uoted occurs ina metre which is never employed in our 
Code. These facts show that the existing metrical Code 
is not the one referred to in the Sutra works of Gautama, 
Baudhyana or Vasistha. 

20. The relative ages of the following aphoristic 
Shmritis were, in all probability, inthe order in which 
they are mentioned below : 


1. Gautama (quoted by Baudhyana and Vasistha). The avho 
2, Baudhyana tis, ‘Their re 
8. Harita (quoted by Apastambha and Vasistha). 'stive ages. 
4. Apastambha (controverts the doctrines of Gau- 

tama and Baudhyana). -, ° 
5. Yama (quoted by Vasistha). 
6. Vasistha. 
7. Sankha. 
8. Parasara. 


21. It has been already stated that the metrical 
Shmritis came into existence, 1n all probability, at a later 
date. Various ages have been assigned to Manu by 
European scholars. But the fuct 1s, that the Code has un- ane age 
dergone so many redactions, and there are evidently so the matrio 
many interpolated passages in it, that it is simply impossi-~ 
ble to determine the date of the original Manu. There can, 
however, be little doubt that the Code of Manu which we 
have now, 18 one of the oldest of metrical Shmritis. If Sudeet 
method, classification, and generalization be accepted a8 Manu is the 
indubitable tests of scientific progress, the Code of Yajnya- pldant of me- 
valkya shows a greater degree of advancement than that tis 
of Manu; that of Narada is superior to both in method 
and arrangement. ‘‘The style of Manu,” says Sir Wil- 
liam Jones, “has an austere majesty that extorts respect- 
fulawe.” But Manu’s work deale with the various matters 
all mixed up together. Theological and metaphysical 
speculations are mixed up with moral precepts and legal 
maxims. Directions as to diet are given Side by side with 
the rules concerning Royal prerogatives, and the law re- 
lating to gambling is discussed with the rules of inheri- 
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tance. Manu enumerates 18 titles of law; but he does 
not, in their treatment, strictly confine himself to the 
order he has himself prescribed. 

22. Yajnyavalkya’s Code is more systematic. It is 


Yajnyaval evidently based upon Manu, of which it appears to be only 


k ore 
systematic. 


The age of 
Maradae 


a paraphrase in several places. The signy of advancement 
are unmistakeable. 

23. With regard to the Code of Yajnyavalkya, Dr. 
Weber says “its posteriority to Manu follows plainly 
enough, not only from the methodical distribution of its 
contents, but also from the circumstance that it teaches 
the worship of Ganesh and the planets, the execution 
upon metal plates of deeds relating to grants of land, and 
the organization of monasteries, subjects which do not 
occur in Manu; while polemical references to Buddhists, 
which inManu are at least doubtful, are here unmistakable. 
In the subjects, too, which are common to both, we note 
in Vajnyavaleva an advance towards greater precision 
and stringency, and in individual instances, where the two 
present a substantial divergence, Yajnyavalkya’s stand- 
point is distinctly the later one.* 

24. Narada’s work is cettainly of a later date than 
that of Yajnyavalkya. From the fact that Buddhism is 
nowhere mentioned in Narada, Prof. Jolly comes to the 
conclusion that it must have been composed or brought 
into its present shape at a time when the faith of Buddha 
had not merely begun to succumb to the victorious as- 
saults of the Brahmins, but when it had been completely 
replaced by the old Brahminical system. Supposing there 
is anything in the argumentum a silentio, it would follow 
that the sage Narada lived in the 9th or 10th century 
A.C. But there can be no doubt that Narada’s work had 
become authoritative long before the age of commentaries 
and digests ; and it is not at all probable that Narada lived 
about the same time as Medhatithi, Bhoja Deva, Bishwa- 
rupa, or Vijyaneshwar. 

There isa commentary on Narada by Asahaya. 
Now Asahaya is, in all probability, the title by which 
Medhatithi is known. If that be the case, then Narada 
had become authoritative at the time of Medhatithi, ¢. ¢., 
before the 9th century. The word Dinar occurs in the 





* Weber’e History of Sanskrit Literature, p. 281. 
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Narada Shmriti commented by Asahaya; and as the coins 
called Dinar came into use in India in the Ist century 
B. C. under the Indo-Scythian kings, the remote limit of 
the age of Narada cannot be earlier than that time. 

26. The works of Devala, Vrihaspati, Katyana and 
Vyasa are lost} and what we possess of these works 
are only metrical fragments. Devala appears to be the 
oldest of the group. Vrihaspati sarap Gaaseiha Devala. 
Katyana frequently quotes Vrihaspati. Vyasa is apparent- 
ly the last of the group. 

27. A critical history of the Shmritis is likely to throw 
a flood of light on some of the moat difficult poirts of 
Hindu law. But, as already stated, the native scholars 
have not only never directed their attention to the subject, 
but have, in many cases, done their best to remove the 
materials from the reach of the student. A great deal 
has been done, in the field of antiquarian research, by 
European scholars. But they labour urMer great difficul- 
ties. The traditions, habits, and ideas which are familiar 
to the natives are altogether unknown to the Huropean 
scholar. To go through the old manuscripts is generally 
exceedingly difficult for them. It is true that they have 
done much in spite of these difficulties. But it is not 
likely that any material progress will be made, until the 
great pundits of the country are duced to come to the 
field and to complete the work taken in hand by Euro- 
pean scholars. 


CoMMENTARIES anp Digests. 


1. The revolution by which Buddhism was rooted out 
of the country, and the Brahmins regained their ascen- 
dancy, enabled them to see ina clear light the danger of a 
divided house. The several charanas coalesced. They anithe 
saw that union is strength; they ceased to quarrel; they Shmritia, ac 
came to regard the text-books of all the charanas ag thoritative 
equally authoritative. Then the question arose how are 
conflicting dogmas to be reconciled? The minds of the 
leaders of society were prepared to accept that the appa- 
rent discrepancies between the several Shmritis may be siete, neces 
explained away. Such being the state of things, commen- cillng the 
tators came to the field to undertake the task. The in- Soniolins 
nuity of the learned found a new channel. Instead of 
ounding new schools, they saw the advantage of recon- 
ciling the authorities of the schools already in existence. 
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2. The commentary on Manu by Medhatithi is the 


Modhatitns, Catliest. of the class of works under consideration. All 


that is known about the life and history of Medhatithi is, 
that he was the son of Bhatta Biraswamy. Portions of his 
great work were lost, and were recast and rehabilitated 
at the Court of Madana Pala, a prince of the Jat race, who 
reigned at Kastha Nagara, on the banks of the Jamuna, 
at the end of the twelfth century. Medhatithi quotes 
Kumarila, the predecessor of Sankara, who lived probably in 
the seventh and eighth century of the Christian era. The 
author of the Mitakshara, who lived in the eleventh cen- 
tury, quotes from Medhatithi, with that respect which is 
shown only to ancient authors. In all probability, Medha- 
tithi lived about the ninth century. 

8. The use of Medhatithi’s commentary has been 
superseded by that of Kulluka. But the old commentator 


. is still regarded as one of the greatest authorities on law. 


Srikara. 


Dhareshwar 


Viswarupa. 


Bharuochi 


4, The next great authority was Srikara. His work is 
lost. But Vijyaneshwar, Jimuta, and all the other aatho- 
rities have cited his opinions, and have taken great trouble 
to refute them. This shows that Srikara’s opinions were 
at one time held in high esteem. 

5. The work of Dhareshwar attained great celebrity at 
one time. But it is lost like that of Srikara. Dhare- 
shwar’s work was composed a little before that of Vijya- 
neshwar, who cites his opinions and refutes them. 

6. Vishwarupa was the first to comment on the Code 
of Yajnyavalkya. His work 1s also lost. Vijyaneshwar 
was apparently the pupil of Viswarupa. In the introduc- 
tion to his work, Vijyaneshwar, referring to the commen- 
tary of his teacher, says: “The Code of Yajnyavalkya 
which has been explained by Vishwarupa in language hard 
and diffused, 1s now abridged by me in such a simple and 
concise style that it may be comprehended even by chil- 
dren.” Jimutavahana cites Viswarupa in a few instances 
in order to support his views.* 

An author named Bharuchi is in one place éited in 
the Mitakshara. But nothing is known of his work. 

8. The most important of the class of works under 
notice is the Mitakshara, which is a commentary on Yaj- 





* Dayabhaga, Chapter IV, Sec III, para, 5, Chapter XI, Seo. V; 
para. 12; Chapter XI, Sec. IJ, para. 29. 
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nyavalkya, by Vijnyaneshwar Jogi. Its authority is para- 
don all the echocls except that of Bengal. Even in 
Bengal, it is received as of high authority, yielding only 
to the Dayabhaga in those points where they differ. 

9. The great commentator thus speaks of himself in 
his celebrated work :— 

“J am the sor of Padmanabha Bhatta of the stock of 
Bharadwaja. I am a religious mendicant, and giving up 
all interest in worldly pursuits, I have entirely devoted 
myself to the worship of the Supreme Spirit. 


Mitakahara. 


1 am the ne author's 


disciple of one (Viswarupa) who well deserves the title of secount of 


Uttama or excellent. This commentary on Yajnavalkya’s 
code is my work. No other learned author attempted, 
before Viswarupa, to explain the texts of Yajnavalkya. 
I have tried to explain the meaning of my author in sim- 
ple and concise language; and my commentary, it is 
hoped, will afford matte: for reflection to the thoughtful.” 

‘“‘ There neither is, nor has been, nor Will be a city like 
Kalyana on the surface of the earth, and in no quarter of 
the globe has a sovereign been seen or heard of, as 

werful as B:krama who 1s lord over this city. Pandit 

iynaneshwar will not lose by comparison with other learn- 
ed pundits. May these three (Vijnaneshwar, his sovereign 
and his native city) who are like the Kalpalatiia (capable of 
giving anything that may be asked) live through the 
countless ages of eternity.’’* 

10. It appears from this, that Vijnaneshwar was a na- 
tive of Kalyana, and flourished during the reign of Vikra- 
marka. Now Kalyana was the capital of the Chalukya 
kings in the Deccan. The city still exists under the same 
name, about one hundred miles to the west and a little to 
the north of Hydrabad. The city is of ancient origin, but 
the Chalukyas made its name famous in medieval India. 
We find it mentioned in stories and in songs. The kings 
of Kalyana took a pride in embellishing it with lofty 
palaces and splendid reservoirs of water. The ruins of the 
palacés still attest their former magnificence, and the 
enormous tanks and other works of the Kalyana princes 
still excite the admiration of travellers. 

11. Several kings of the name of Vikrama reigned in 
Kalyana. The last king of the name’reigned from the 





* Mitakshara III. Conclason. 
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year 1076 to the year 1127. The Chalukya raj was at the 
zenith of its power in his time. The large number of 
inscriptions and ruins which refer to his reign, have 
thrown a flood of light upon the history of this prince. We 
learn from them that in 108] A. C. he overcame “ Bala- 
varaja of the Pala race,” and in 1088 he “ srossed the Nar- 
mada river, and conquered Kanama and others.” Bilha- 
na the poet laureate of Vikrama has filled 18 cantos of 
his work with a description of the achievements of 
Vikrama. 

12. The father of Vikrama, according to Bilhana’s 
account, subjugated Dhara, the capital of Raja Bhoja. 
As Vijyaneshwar quotes from the work of Dhareshwar, 
there can be no doubt that king Vikrama, who was his 
patron and master, was the last king of that name of the 

* Chalukya dynasty. It therefore follows that Vijyanesh- 
« war lived at the end of the eleventh century. 

13. Vijyaneshwar’s views and opinions are eminently 
practical, The high authority in which his work is held, 
almost throughout India, is due partly to that reason and 
partly also to the fact that he was the councillor of the 
most powerful Hindu king in his time. 

14. The work of Apararka also is, in form, a commentary 
on Yajnyavalkya Shmriti. Apararka or Aparaditya Deo 
belonged to the Konkana branch of the princely house of 
the Silaras, who had their seat at Thana. He reigned 
and wrote between 1140—1186 A. C., shortly after Vijya- 

Apararka, neshwar’s times. His doctrines closely resemble those of 
his illustrious predecessor; several passages of his work 
look like amplifications of Vijnaneshwar’s dicta, and are of 
great value for the correct interpretation of the Mitak- 
shara. Two land-grants have been found, which purport to 
be from Srimat Aparaditya Deo, the lord of Konkana, 
Both of these grants are dated 1181 A.C. There can be 
no doubt that the donor of the grants is the author of the 
work under notice. The time at which the work itself 
was composed is thus known. 

15. The commentary on the Parasara Shmriti by 

Parasar Ma- Madhavacharya, the Forest of Learning, is in high esteem 
Snare: in Benares, and in the Southern and Western schools. 
Madhava thus gives a glimpse of his personal history in 

the Introduction to his commentary :— 
‘“‘ As Angira was of Indra, Sumati of Nala, and Medha- 
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tithi of Sochya, so Madhava is the spiritual guide and 
the political minister of king Bukka. Sukiriti is the 
name of his mother, and Mayana of his father. The 
learned Sayana and Bhogs Natha are his brothers. His Madhava’s 
family is descended from the stock of Bhardwaj, follows himeelf. 
one of the Sakhas of Yajur Veda, and has adopted the 
Sutras of Baudhayna.” 

16. Madhava then was the prime minister of Bukka, 
the third king of Vijaynagara, whose reign commenced 
about 1361. We learn the genealogy of king Bukka from 
an inscription containing a land-grant by his grandfather 
dated 1395 A. C. ; 

“King Sangama had five sons, Harihara, Kampa, 
Bukkaraja, who was sovereign of the earth, Morapa and 
Mudgapa.” 

‘‘ Among these five graceful princes, the most celebrated * 
was Bukka, sovereign of the earth, conspicuous for valour 
as Arjuna among the Pandavas.” , J 

“ By that victonous king was Vidyanagari (another 
name for Vijayanagara) made a permanent metropolis ; 
a fortunate city, which is adapted to promote universal 
lconquest.” 

17. The names of Harihara, Bukka, and Kampa, as 
well as that of their father, occur in the writing of Ma- 
dhava and Sayana. As regards the identification of Ma- 
dhava, therefore, and of his patrons, there is not the 
shadow of a doubt. The city of Vijayanagara is now in 
ruins. The Raja of Anagundi, a feudatory of the Nizam 
traces his descent from the ancient Rajas of Vijaynagar. 

18. The birthplace of Madhava is said to have been 
Pampa, a village situated on the banks of the river Tungu- 
bhadra. All the accounts of his life agree as to his hav- 
ing been the prime-minister of Sangama, and of his sons 
Harihar and Bukka. Madhava died at the ripe age of 90. 
The date of his birth cvincides with the beginning of the 
fourteenth century. Madhava’s name is famous both as a 
political minister and as a scholar. It was be who made 
the Hindu kingdom of Vijayanagara powerful enough 
to be more than a rival to the Muhammadan Sultans of 
the Deccan for a long time. The names of Madhava and 
of his brother Sayana are famous for their numerous and 
important works relating to the Vedic, philosophical, legal, 
and grammatical works. 
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19. The authority of the Shmriti Chandrika is very 
high in Southern India. The author gives no account of 
himself in his work. He merely tells us that his name was 
Deva or Devananda Bhatta, and that his father’s name 
was Kesavaditya. It is conjectured that he was a native 
of Southern India. He quotes from Dhareshwar, Vishwa- 
rupa, Vijnaneshwara and Apararka, bit not from any 
later author. As Madhava quotes from Shmriti Chandrika, 
there can be no doubt that Devananda flourished in the 
beginning of the 14th century. The Dattaka Chandrika 
is commonly ascribed to Devananda. But there is ample 
evidence in support of the tradition that Pundit Raghu- 
mani of Nadiya was the author of the work. 

20. The commentary on the Mitakshara, entitled Su- 
bodhini, was written by Bishweshwar Bhatta who lived in 
the earlier part of the 13th century. Bisheshwar is also 
the author of the work called Madan Parijata, which is 
referred to as authoritative by later authors The Mada- 
na Parijata and the Madan Binoda were written by the 
command of Madan Pala, king of Kastha on the banks of 
the Jamuna. The Madan Parijata does not contain any 
date. But the author of the Madana Vinoda distinctly 
says that his work was finished in Sunbut 1231, corre- 
sponding to 1175 A.C. There can therefore be no doubt 
as to the time in which Bishweshwar, the author of the 
Parijata, lived. 

21. The Kalpataru by Laksmidhar is a work of autho- 
rity. Dr. Rajendralala Mittra is of opinion that it was 
written under the auspices of king Govinda Chandra Deva 
of Kanauj, who flourished in the beginning of the 12th 
century. According to Mr. Colebrooke, Lakshmidhara 
composed his work “by command of Govind Chandra a 
king of Kasi.” By command of the same prince Nrisinha 
composed a law tract entitled Govindarnava. Nrisin- 
ha quotes from Madhavacharya, who lived in the 14th 
century. If Colebrooke’s account be the true one, then 
Lakshmidhara must have lived in the early part of the 14th 
century. He could not have lived later, as he is quoted 
by Chandeshwar in the Vivada Ratnakar, which was cer- 
tainly written in the beginning of the 14th century. 

22. The Vivada Ratnakara is a work of very high 
authority. Chandeshwar, the author of the work, was the 
minister of Hara Sinha Deva, king of Mithila. Chan- 
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deshwar says in his work that “he was a minister of the Ratnakera. 
conqueror of Nepal; that in the year 1286 Saka he per- 
formed seven times, on the banks of the Vagvati, the 

eremony of balancing against gold and silver.” 

28. The workentitled Vivada Chandra was written 
by Laksmi Devi, the wife of Chandra Sing, the grandson Vivads 
of Rajah Hara Sing. The Vivada Chandra is reckoned 
as a work of authority in the Mithila school. 

24. The work of hghest authority in the Mithila 
school is the Chintamony by Vachaspati Misra. Vachas- ones 
pati lived in the time of Hari Narayana, a great-grandson 
of Hara Sing Dev. As Vachaspati is quoted by Ragh- 
nundun, the former must have flourished in the beginning 
of the 15th century. 

25. Colebrooke, writing in 1796, said that no more 
than ten or twelve generations had passed since Vachas- 
pati flourished at Simoul in Tirhut. 5 ‘ 

26. The Dayabhaga of Jimutavahana is the highest 
authority on law in Bengal. It is remarkable for its 
originality and display of legal acumen. While the Deyasbhaga. 
other commentators and text writers worked in the beaten 
track, Jimutavahana chalked out a new path altogether. 

In all the most important points, the conclusions arrived 
at by him, are essentially different from those of Ins prede- 
cessors. What is most remarkable, ig that although he 
has controverted the established doctrines thioughout, 
there is scarcely a single inconsi tency in his work, 
Sometimes the texts are hopelessly conflicting. But even 
in such cases, Jimuta kas reconciled them in @ manner 
which is truly astonishing The style of the work is com- 

act; the sequence of ideas thoroughly logical. Upon the 

hole, the book may well serve as a specimen of what a 

indu jurist and legislator can achieve, under a Govern- 
ment that would encourage and utilize such talent. 

27. There is a tradition that the Dayabhaga of Jimu- 
tavahana stood the test of atnal by fire. This indicates 
the high estimation in which the work is held by the 
Pundits of Bengal. 

28. Jimuta refers to the opinions of Srikara, Bhojadeva, 

ishwarupa and Govinda Raja. He never expressly refers 

the Mitakshara. But his whole work may be said to 

a refutation of the doctrines of the Mitakshara. Sri- 

and Vijynaneshwar, these are the two authors, whose 
e 
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doctrines he has assailed mercilessly. Srikara is expressly. 
named throughout. Vijynaneshwaris nowhere named ex- 
pressly. But passages of the Mitakshara are quoted in 
The probe- Several places for refutation. In some places, Jimutava- 
' ble age of J+ hana has apparently controverted the dogtrines of Vachas- 
ati. (See Daya., Chap. XI, Sec. IV, para. 8.) Had 
Vachaspati been a later author, he would have taken care 
to refute the Dayabhaga. It is not unlikely that Vachas- 
pati was a contemporary of Jimuta. In that case Jimuta 
must have lived in the 15th century. 

29. The earliest writer with a known date who quotes 
from the Dayabhaga of Jimutavahana is Kaghunandana. 
Raghunandana, as will be shown, flourished in the 16th 
century. Taking all things into consideration, it seems 
probable that Jimutavahana lived in the 15th century. At 
that time the pandits of Bengal and Mithila came into closer 
contact than they do now. Thekings of Mithila were the 
great patrons of learning. There are traditions still in 
Nadiya to the effect that the great pandits of that place 
used to go to Mithila, in those times, to finish their studies 
and to measure their relative strength in learned wrangling. 
At a later time the current was reversed. Instead of 
Bengal pandits going to Mithila for finishing their studies, 
the Mithila pandits still come to Nadiya for the purpose. 
This reversal of the current took place, according to the 
traditional account, from the time of Raghunath Siromani, 
the celebrated author of Chintamony Didhiti, who was a 
contemporary of Raghunandana. 

30. At a later time the court of Rajah Kashinath of 
Nadiya, who lived in the latter part of the 16th century, . 
afforded a rallying point to the pandits of that place. 
Still later the ancestors of the present Rajas of Nadiya 
constituted themselves as patrons of the Nadiya pandits. 
Anyhow the intimate connection which at one time. 
existed between the Bengal Pandits and those of Mithila 
was severed, about the time of the conquest of Bengal by 
the Moguls and the ruin of Gour, which served as the 
connecting link between Bengal and Mithila. But there ; 
can be no doubt that before that period, they used to 
come into closer contact than they now do. There was a 
bitter spirit of fivalry between them. Raghunandana quotes 
the Mithila authorities in a reverential spirit, But the » 
object of his work was to supersede the Mithila authorities, . 
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The very fact that the Bengal Pandits adopted the work 
of Raghunandana at once, shows the anxiety which they 
felt to have an independent school of their own. 

31. Considering all circumstances, Jimutavahana ap- 

ars to have *heen a Bengal Pandit. Had he been of , Grounds 

ithila, he would never have been accepted as an autho- position that 
rity in Bengal. The very fact that the Dayabhaga is ac- gonna “wae 
cepted as the leading authority on law, in Bengal, leads to «it. 
the conclusion that the author was a Bengal Pandit. In 
this country, the pandits adopt that book as their text, 
which is recommended by their teacher. Itis not likely 
that any teacher of Bengal brought to light, for the first 
time, this most difficult of all Hindu law-books; and not 
only accepted its views, but did his best to have those 
views accepted by his pupils. What appears more probable 
is, that Jimuta was a Bengal Pandit, that he taught in 
Bengal, that by his teaching he enabled his pupils to see 
the value of his book; that his book was adopted by the 
Bengal Pandits, partly on account of its intrinsic merit, 
and partly on account of the fact that the author was a 
Bengal Pandit. 

32. At the conclusion of his work, Jimuta has declared 
that he was sprung from the clan called Parivadra. Now 
it appears that among the Srotriyus of the Rarhya class 
of Bengal Brahmins, there is a class which in colloquial 
language is called Pariyal. Ifthe Pariyals be the same as 
Paribhadra, then there can be no doubt that Jimutava- 
hana was a Bengal Brahman of the Paryal class. 

38. There are altogether seven different commentaries 
on Hes Dayabhaga of Jimutavahana, viz., by the following 
authors : 


~ 


| 1. Sreenath Acharya Chudramoni, son of Sri- The, com 


karacharya. See abba: 
2. Ram Bhadra Nyalunkar, son of Sreenath &* 
Acharya. . 


3. Raghunandana. 
4, Achyutananda Chuckravarti. 
5. Moheshwar. 
6. Sree Krishna Tarkalankar. 
?. Krishna Kanta Vidyavagisk of Nadiya. 


Of these commentators, Sreenath is the earliest, and 
_ Krishna Kanta is the Jatest. The commentary of Sree- 
® 


Raghunan- 
dana. 
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kishen is undoubtedly the best. Itis used by the Pan- 
dits of the country, as a part of their regular course of 
study. The Courts of law have therefore very properly 
accepted it as the most authoritative of all. 

84. Raghunandana is the highest authority in Bengal, 
in all matters excepting inheritance. With regard to 
Daya or inheritance, Raghunandana has accepted the 
views of Jimutavahana. But in all other matters his 
authority is supreme in Bengal. There are two classes 
of Panditsin Bengal. One class devote themselves to 
Nya or dialecties—to the works of Gangesh Upadhya, 
Raghunath Siromani, Jagadish Tarkalankar and Gada- 
dhar Siromoni. The other class devote themselves to the 
study of Raghunandana, Jimutavahana, Shulpani and 
Sreekishen. 

85. 1t appears from a sloka in Raghunandana’s Jyotish 
Tatwa that that part of the work was written in 1421 
Saka corresponding to 1499 A.C. There is a tradition 
in Nadiya that both Raghunandana and Raghunath were 
contemporaries of Chaitanya. Now, it appears from the 
life of Chaitanya, by his follower Krishna Das Kaviraj, 
that he was born in the year 1407 Sakha, corresponding 
to 1485 A.C. The tradition regarding Chaitanya and 
Raghunandana being contemporaries is corroborated by 
the dates obtained from the Jyotish Tatwa and Chaita- 
nya Choritamrita. 

36. The Daya Rahasya or Smriti Ratnavali of Rama- 
nath Vachaspati threatened at one time to supersede 


oo Raghunandana and Jimutavahana. This Ramanath is, in 


all probability, the one whose name is still highly revered 
by the Pandits of Nadiya. Tradition still points to the 
spot where he held his tol. It is considered as almost 
sacred. On that very spot stands a brick-built tol lately 
constructed through the munificence of an up-country 
merchant. 

37. The very names of Ramanath’s works are now for- 
gotten: One of the leading families of Nadiya, nhmely, 
the descendants of Arjun Misra, the celebrated commen- 
tator of the Mahabharat, adopted the works of Raghunan- 
dana and Jimutavahana. The members of this family 
acquired such a reputation, that all the Shmriti pundits 
now are their pupils or their pupils’ pupils. The result is, 
that the authority of Raghunandana and Jimutavahana ig 
supreme ; and there is no rival m the field now. 
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88. As Raghunandana is respected in Bengal, so Mitra 
Misra, the author of the Viramitrodaya, is esteemed in the| Viramitro- 
Benares school. Mitra Misra quotes Raghunandana but ~*~ 
not any later author. He must therefore have flourished 
in the 16th century. Mitra Misra follows the Mitakshara. 

His chief object was to refute the doctrines of Jimuta, 
Devananda and Raghunandana. 

89. Nanda Pandita is best known as the author of, 

Dattaka Mimansa. He is also the author of a commentary _ Dattaka 
on Vishnu, entitled Kesava Vaijainti, and also of a commen- ~~" 2"** 
tary on the Mitakshara. In the Vaijaintithe author says’ 

that he was the son of Ram Pandit of Benares. The 

work was finished in 1689 under the auspices of Kesava 
Navaka, son of Maharaj Kandeya Navaka, descended from 

the Bharadwaja stock.” This would give the year 1633 

A. C. as the date of the commentary on Vishnu. 

40. The founder of the family of Nanda Pandita, ac- 
cording to Mr. Mandlik, was Lakshmidhara, a resident of 
Behar. He settled in Benares. Nanda Pandit was sixth 
in descent from him. His descendants are still living im 
Upper India. 

41, Laksmi Devi was the authoress of the commentary 
on the Mitakshara, known as that of Balam Bhatta. She Balem 
tells us that her husband’s name was Vaidyanath, and” 
she was the mother of Nalakrishna. She cites Nanda 
Pandit, but not any later author. She must have flourished 
towards the end of the 17th century. 

42. Kamalakara is the author of Nirnaya Sindhu and 
Vivada Tandava. Both these works are of very high autho- 
rity in the Northern, Western and Southern schools. Ka~- 
malakara tells us, in the Nirnaya Sindhu, that his work was Kamalake- 
finished in 1668 Sambat, corresponding to 1612 A.C. ™ 

43. The Vyavahara Mayukha is of paramount authority 
in Guzrat and in the island of Bombay. In the Maha- 
rastra country, the authority of the Mayukha is consider- 
ed as inferior only to that of Mitakshara. The Vyava- 
hara Mayukha is the sixth Mayukha or ray of the Bhaga- 
vanta Bhaskara, ‘the sun’ composed (with the permission 
a and dedicated to, king Bhagavanta Dev) by Nilkanta 

atta. 

44, Kamalakara and Nilkanta were cousins, both 
being grandsons of Narayana Bhatta. As the date of 
Kamalakara is known from his work, that of Nilkanta is 
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also deducible from the same data, both being, in all 
probability, contemporaries. Descendants of Nilkanta are 
still living in Puna and Benares. 

45. The commentary on the Dayabhaga, by Sreekishen, 
has been already referred to as the best,and at the same 
time most authoritative. Sreekishen is also the author 
of the Krama Sangraha, which gives a summary of the 
law of inheritance propounded in the Dayabhaga. 

46. Mr. Colebrooke says, in his preface to.his transla- 
tions of the Dayabhaga and the Mitakshara, that the 
daughter’s son of Sreekishen was alive in 1790. Mr. 
Colebrooke does not say who this daughter’s son was, or 
where he lived. The information given by Mr. Colebrooke 
does not, therefore, render it possible to make further en- 
quiry on the basis of that. 

47. Itis generally believed in Nadiya that Sreekishen 
originally came,from the District of Malda; that he 
was of the class of Maithila Brahmins who are called 
Vaidiks in Bengal; that he married in the neighbouring 
town of Purbusthali, in the family of the celebrated Krori 
Mukanda Ram Chuckravarti; that he settled in Purvas. 
thali, where the last of his descendants lived until about 
20 years ago. As the male members of the family are all 
dead, it is not possible to verify the tradition. But the 
relations of the family all agree in saying that Sree- 
kishen Tarkalankar, the author and the commentator, 
was the founder of the family. The last surviving mem- 
ber of the family used to say that he was sixth in descent 
from Sreekishen. 

48. The commentary of Sreekishen was first brought 
into use by Ram Gopal Nyalanka, who was the leading 
Shmarta of Nadiya, at the time of the commencement of 
British rule. If the account given above, about Sree- 
kishen, be true, then he was in all probability connected 
with the family of Ram Gopal, and it is not difficult to see 
why Ram Gopal introduced the practice of studying the 
commentaries of Sreekishen on Dayabhaga and Sradha 
Viveka. 

49. Since the establishment of British empire in India 
three digests ae been composed in Sanskrit. The first 
of these is the Vivadarnava Setu, compiled at the request 
of Mr. Warren Hastings in the year 1773. In the follow- 
ing year a translation of the work was made by Mr. Hal- 
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hed and published under the title of “A Code of Gentu 
Laws.” This work, however, was disapproved by Sir 
Wriam Jones for reasons set forth in his letter to the 
chi. Government of India, in which he strongly recom- 
mended the enforcement of the Hindu law, and the compi- 
lation of a better Code. The result of the proposal, made 
by Sir William Jones, was the composition of the Vivada- | vivada Sa 
sararnava and Vivadabhangarnava theformer by Sarvara f°gtev?. 
Trivedi, a lawyer of Mithila, and the latter by Jagannath Bhangar- 
Tarka Panchanana. The Vivada Bhangarnava was trans- 
lated by Mr. Colebrooke, and is known as Colebrooke’s 

Digest. This digest treats in full of the topics of con- 

tract and inheritance. 

50. Jagannath’s work is generally considered as an Jagannath 
authority by English text writers and by our Judges. 989 sthork 
But the Bengal Pandits have never accepted 1t as such; ° 
and considering the numerous errors which, apparently, , 
abound in the work, it is not likely to be accepted as an 
authority by the native Pandits, at least, not till some 
commentator can show that the erroneous opinions are not 
those of the author. The book may be referred to as a 
collection of texts. But it cannot be regarded as an au- 
thority on Hindu Law. 

51. Almost all the leading authorities of the several 
schools have been translated into English. Mr. Colebrooke myo wngtish 
translated the Dayabhaga and the Mitakshara; Mr. Bor- translations 
radaile translated the Mayukha; Mr. Kristna Swamy Lyer books. 
translated the Shwritchandrika; Mr. Wynch translated the 
Kramasangraha; Mr. Sutherland translated the Dattaka 
Chandrika and Dattaka Mimansa; Babu Prasanna Coomar 
Tagore translated the Chintamony; and of late, Pandit 
Golab Chandra Sastri has translated the Viramitrodaya. 

52. Most of these translations are accurate enough. 

But the style of the translations is necessarily such, that 
by reading the translation only it is simply impossible to 
make out what the author means to say. ‘Ihe discussions 
in Hifdu law books are mainly grammatical, or based on 
rules of Mimansa, the technicalties of which cannot possi- 
bly be translated into English. Then again, several 
different interpretations are very often proposed of the 
same text. In an English translation, it is very often 
impossible to retain the ambiguity of the original. If 
the ambiguity be not capable of being preserved in the 
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translation, then the reader of the translation cannot 
the exact nature of the controversy. Upon the whole, the 
translations in English are very nearly useless, even where 


intelligible. a ; 
If English lawyers be entrusted to administer Hindu 


law, as at present, then the Dayabhaga, Mitakshara, and 
other authoritative works ought to be re-translated in such 
manner that one unacquainted with Sanskrit may follow 
the drift of the arguments. Mr. Colebrooke has given 
some hints in paranthetical clauses. But these throw 
very little light. There ought to be a regular commentary 


following each para. 


Srotion IV. 


HISTORY OF THE LEGISLATION RELATING TO 
THE APELICATION OF HINDU LAW 
TO HINDUS. 


1. Before the introduction of the Mahomedan religion 
in India, the Hindu law was the law of the land. It pro- 
vided for all classes who then inhabited the country; and 
the application of the law was general, except so far as it 
was limited by want of sufficient power to enforce Ifa 
man of the aboriginal tribes submitted to the authority 
of the Brahmins, as such men apparently used to do very 


ef the ° 
ntry be- often, there is no reason whatever to suppose that the 
sedan Brahmins refused to exercise jurisdiction. The indepen- 
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dent tribes who lived in mountain fastnesses had, in all 
probability, their own laws and customs. But in such 
parts of the country as were subject to the influence of 
Brahminism, the aboriginal tribes apparently submitted 
to the authority and legislation of the Brahmins as they 
do now The Brahmanical Codes of Manu, Jagnyavalkya 
&c. may therefore be said to have been the territorial law 
of the country. It is true that the Samhitas and digests 
differ from one another in many important points. But 
the basis of the law was the same, namely, the Vedas; 
and the difference was not much greater than that which 
exists, at the present day, between the authoritative rul- 
ings of the superior Courts of law. 

2. The introduction of the religion of Mahomet and 
the political ascendancy which the followers of Islam ac- 
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quired in the country threatened the very existence of the oonquest the 
religion and laws of the Hindus at ‘tien: But, asa or i be 
general rule, the Mahomedan rulers, like the Hindus who the a iaw of 
preceded then, never interfered in the internal affairs of 
the people. Thé Hindus had therefore not only the bene- 
fit of their own laws, but the power of administering the 
same was also in their hands in a great measure The 
Hindu law ceased to be the territorial law of the country 
under the Mahomedans. But within the Hindu commu- 
nity, it remained in full force as a personal law At the 
time of the English conquest, there was therefore no terri- 
torial law in the country. The Hindus and the Maho- 
medans had each their personal law. But territorial law 
there was none, except perhaps in criminal matters. It 
may be said that the Hindu law was the territorial law of 
the country so far as the Hindus were concerned; and 
that the Mahomedan law was the territerial so far as the 
Mahomedans were concerned But in whatever point of 
view the state of things be looked upon, there can be no 
doubt that there was not any law which was applicable 
to all classes in the country. There was in fact no law 
which could be held as applicable to persons who were 
neither Mahomedans nor Hindus, and who had no personal 
law of their own. 
3. The acquisition of sovereign power by the English 
placed the co.utry, for the first time in its history, under 
the rule of a foreign Government which had its own laws 
in the parent country The question has, therefore, been 
sometimes raised, whether, with the English conquest, the 
English law was imported into the country. Upona 
question of succession to the estate of a Jew in the Mo- 
fussil, the late Supreme Court of Calcutta ruled “ that 
the Court is bound to decide the same by English law.” Mnglish law 
The Indian Law Commissioners also held that English law 29:6,/7,o°S8 
was the territorial law of India irrespective of Acts and the. territori, 
Charters. In Freeman v. Fairlie, Master Stephen after India under 
examining all the Charters from the year 1726 downwards “= i 
says: “I find in none of them any express introduction 
of English law, but on the contrary, they seem all to have 
proceeded on the assumption that the English law was 
already in force in those settlements.” 
4. In the case of Rani Sarnamoye v. Advocate Ge- 
neral of Bengal, their Logdships of the Privy Council laid 
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1 contra: down the opposite view. Lord Kingsdown in deliverin 

id down judgment, observed, “‘Where Englishmen establishe 
themselves in an uninhabited or barbarous country, they 

ni Sarna- carry with them not only their own laws, but the sovereign- 

eau ty of their own State; and those who livé amongst them, 
and become members of their community, become also 
partakers of, and subject to the same laws. 

‘¢ But this was not the nature of the first settlement 
made in India—it was a settlement made, by a few foreign- 
ers, for the purpose of trade, in a very populous and highly 
civilized country, under the government of a powerful 
Mahomedan ruler, with whose sovereignty the English 
Crown never attempted nor pretended to interfere for some 
centuries afterwards. 

“Tf the settlement had been made in a Christian coun- 
try of Europe, the settlers would have become subject to 
the laws of the country in which they settled. It is true 
that in India they retained their own laws tor their own 
Government within the factories, which they were per- 
mitted by the ruling powers of India to establish ; but 
this was not on the ground of general international] law, 
or because the Crown of England or the laws of England 
had any proper authority in India, but upon the principles 
a by Lord Stowell in the case of ‘The Indian 

ief.’ 

“ The laws and usages of Eastern countries where Chris- 
tianity does not prevail, are so much at variance with all 
the principles, feelings, and habits of European Christians, 
that they have usually been allowed by the indulgence or 
weakness of the potentates of those countries to retain the 
use of their own laws. But the permission to use their 
own laws by European settlers, does not extend those laws 
to Natives within the same limits, who remain to all in- 
tents and purposes subjects of their own Sovereign, and 
to whom European laws and usages are as little suited 
as the laws of the Mahomedans and Hindus are suited 
to Europeans.” (9 M. I. A. 426) 

do. The fact is that the Mahomedan rulers very seldom 
interfered in the internal affairs of the country ; and the 
European settlees were allowed to have the benefit of 
their own laws, just as the Hindus had of their own. So 
long as the English people settled in the country as tra~- 
ders, the English law could not pe the territorial law even 
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within the limits of their factories. As to the effect 
of the subsequent acquisition of sovereign power by the 
English, the following observations fell from Lord Kings- 
down in the case referred to above— 

“But if the &nglish laws were not applicable to Hin- 
dus, on the first settlement of the country, how could the 
subsequent acquisition of the rights of sovereignty, by 
the English Crown, make any alteration? It might ena- 
ble the Crown, by express enactment, to alter the laws of 
the country, but until so altered, the laws remained un- 
changed.” 

6. Nothing could be more mischievous or untrue than 
the idea that India is a conquered country, or that the 
people of India are absolutely at the mercy of the con- 
querors The fact is, that the people were tired of the 
anarchy which prevailed at the period of the decline and 
fall of the Mogul Empire; and they not only readily 
submitted to be ruled by the English, but, in a great the _posi- 
many cases, they fought side by side with the English 07, of -the 
to support their cause In Bengal at least the English country un: 
owe their power not so much to the force of their arms rule. 
as to the moral support of the leading men of the coun- 
try, and to the Dewany sunud given to them by the titu- 
lar emperor of Delhi. To say that the natives of the 
country were ever conquered, in the proper sense of the 
term, or that they ever were or are absolutely at the mercy 
of the English, is an assertion which is not only unsuppor- 
ted by history, but is shocking to all sense of morality. 
It is therefore rather surprising that such an assertion 
has been sometimes made by lawyers and Judges. 

7. In this country the Brahmins, who are the leaders 
£ the people, took little or no interest in political affairs. 
heir ambition was too high. They succeeded in having 

‘themselves honoured as gods on earth. Even crowned heads 
bowed before them. The Brahmins being thus indifferent 
towards matters of imperial politics, people from foreign 
countries sometimes established their power without 
much difficulty. The character of Englishinen who 
came to this country was unknown to the people; and 
as they conducted themselves with great tact, in their 
earlier days, the people generally believed in their profes- 
sions. They really expected a better government. Va- 
rious circumstances, such as the invention of the Steam 
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Engine and the Electric Telegraph subsequently streng- 
thened this belief; and notwithstanding all their griev- 
ances, the people are still unwilling to have any change of 
Government. That is the real secret of the existence of 
British Government in India. The power of the British 
Crown depends as much on the will of the people, here, 
as in any other country. In return, then, for their alle- 
giance the people have a right to be governed by such 
laws as are suitable to them. To maintain the opposite 
is not only morally wrong, but would lead to the most 
disastrous results. 

8. From the time the English became the sovereign 
power of the country, they wisely resolved that the natives 
should have the benefit of their own laws, so far as in- 
heritance, marriage, succession and certain other matters 
are concerned A plan for administration of justice was 

History of drawn up by Mr. Warren Hastings, and was subsequently 
ionbywhich adopted by the Cémpany’s Government in 1772. The 28rd 
16 Hindus rule of that plan provided that Hindus should be governed 
anshave by the laws of their Shastras, with regard to inheritance, 
of marriage, caste and other religious usages. The cogni- 
\eirown = zance of all disputes, concerning civil mghts, was entrus- 
ted to certain provincial Courts which were presided over 
by Collectors on the part of the Company; who in deal- 
ing with Hindus were bound to consult the Brahmins who 
attended their Courts, for the purpose of supplying them 
with information upon Hindu law, and to assist them in 
passing the decrees These Courts were made subject to 
_ Sudder Dewany Adalut, which sat in the Presidency 
own. 

9. In the next year (1778) the Regulating Act was 
passed by the Imperial Parliament in England, which 
empowered the Governor-General and Council to make 
Rules and Regulations for the Government of Bengal, 
and thus a Legislative as well as a judicial authority was 

established in the province. The first Regulation was 
passed in the year 1780, and related to the administra- 
tion of justice. The exact words of the 28rd Rule of 
Warren Hastings’ plan were introduced into the 27th 
section, and then, as far as the Bengal Presidency was 
concerned, the administration of their own laws was se- 
cured to Hindus, in all suits regarding their inheri- 
tance, marriage, caste and other religious usages and 
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institutions. In 1781 the section was re-enacted in the 
revised Code with the addition of the words “succes- 
sion.” 

10. The Regulating Act also empowered the Crown of 
Great Britain to*erect and establish a “‘ Supreme Court of 
Judicature at Fort William in Bengal” and accordingly 
in the next year (1774) that Court was established. Thus 
two distinct judicial establishments came into existence 
in the country—the Supreme Court established by Royal 
Charter, the Adalat system by the local Legislature and 
Government of Bengal. 

11. The Act of the Imperial Parliament, and the Roya 
|Charter, by which the Supreme Court of Calcutta was 
stablished, made no provision as to what law should be 
ipplicable to the natives of the country. In consequence 
‘of disputes which arose between the Governor-General 
‘and the Supreme Court an Act was pagsed in the year 
1781, known as the Declaratory Act, by section 17 of 
which it was enacted, with regard to the native inhabi- 
tants of Calcutta, that “ their inheritance and succession 
to lands, rents and goods and all matters of contract and 
dealing between party and party, shall be determined 
in the case of Mahomedans by the laws and usage of 
Mahomedans, and in the case of Gentoos by the laws and 
usages of Gentoos, and when one of the parties shall be 
a Mahomedan or Gentoo, by the laws or usages of the 
Mahomedan.” The same Statute also enacted that regard 
should be had to the civil and religious usages of the 
natives, and that the rights and authorities of the fathers 
and masters of families should be preserved to them re- 
spectively within their said families ; and that the Court, 
in framing its process and its rules and orders for execu- 
tion thereof in suits, civil or criminal, against the Natives 
of Bengal, Behar, and Orissa, might accommodate the 
same to the religion and manners of such natives, so far 
as the same might consist with the due execution of the 
laws and attainment of justice. From the section of the 
Declaratory Act, quoted above, it will appear that it made 
the Hindu law applicable, within the Town of Calcutta, 
to contracts between Hindus. In this respect the Act of 
Parliament secured to the Hindus of Calcutta, the benefit 
of their own laws in matters, in which, according to the 
Regulations of the Company’s Government, the Courts of 
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law in the Mofussil were left to take equity and good 
conscience as their guide. 

12. Inthe time of Lord Cornwallis the Regulations 
were revised; and section 15 of the new Regulation, IV of 
1793, re-enacted that in suits regarding succession, inheri- 
tance, marriage and caste, and all religious usages and 
institutions, between Hindus, they should have the bene- 
fit of their own laws. 

13. Section 15 of Regulation IV of 1793 has been 
repealed by Act VI of 1871. Section 24 of the latter enact- 
ment reproduces the provision of the Regulation which it 
has repealed. Similar provisions, in the Civil Courts 
Acts, for the several provinces of India secure to the Hindus 
the same rights everywhere. 

tory of 14. The history of the legislation, by which the Hindus 
legisla- are allowed the benefit of their own laws, is the same 1n the 
#ze other Presidencies. The Governor of Madras and his 
dencies Council were empowered by 89 and 40 Geo. III e. 79 to 
ombay. make Regulations for the Provincial Courts and Councils 
at that Presidency. The Madras Regulation, LII of 1802, 
provided for the administration of Hindu law in’ the 

case of Hindus, in the very words of the Bengal Code. 

15. The Hindu inhabitants of the towns of Madras and 
Bombay obtained the benefit of their own laws, for the 
first time, in the year 1799 under 37 Geo. c. 142, which 
authorized the creation of Recorders’Courts in those towns. 
Section 13 of the Act was in terms exactly similar to sec- 
tion 17 of the Declaratory Act. 

16. The Recorder’s Court at Madras was abolished, and 
a Supreme Court was constituted there by 40 Geo. III 
ce. 79, sec. 22 of which repeated the words of the Statute 
ea it superseded, as to the administration of native 
QWs. 

17. The Recorder’s Court at Bombay was continued 
till 1828, in which year by 4 Geo. IV c. 71 provision was 
made for the establishment of a Supreme Court at Bom- 
bay. Section 29 of the Act repeated again the wording of 
the previous enactments as to application of native laws. 

18. The Supreme Courts established in the several 
Presidency Towns, are now abolished. But the Acts and 
Charters, by which the existing High Courts have been 
constituted, provide for the administration of the same 
laws as were administered by the Courts which they 
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ave superseded. The Hindus and Mahomedans in the 

residency Towns, have, therefore, the benefit of their own 

aws still as to inheritance and succession. In respect of 
contracts, the application of their laws is now apparently 
subject to the proviso in section 1 of the Contract Act, so 
that contracts which are unlawful according to the Statute 
cannot be enforced, though such contracts be legal ac- 
cording to Hindu or Mahomedan law to which the parties 
are subject. But what is unlawful according to Hindu 
law is not rendered valid by anything in the Contract 
Code (Ram Cannoy Audhicarry v. Johur Lal Dutta, I.L R., 
5 Cal, 868; Rasik Lal Muduk v. Lokenath Korma Kar, 
Ib., 688). 

19. By sec. 17 of the Statute 21 Geo. III, c. 70, and , Construc. 
by the corresponding sections in the Statutes by which of the Deola- 
the Supreme Courts at Madras and Bombay were consti- ‘tory Act. 
tuted, it is provided that where only 9ne of the parties 
shall be a Mahomedan or Gentoo, there the case should be 
decided by the laws and usages of the defendant. On the 
construction of section 17, 1t has been held that the words 
“their inheritance and succession” in the earlier part of 
the section, relate to inheritance and succession by the 
Jefendant in the clause at the end. In the casein which 
the construction of the section was in question, the widow 
xf an Armenian sued the purchasers of her husband’s pro- 
oerty for dower. The defendants were Hindoos. 

Pontirex, J. observed :—“ It seems to me, though the 
anguage is a little confusing, that the true construction 
f the section must confine the words ‘ their inheritance 
ind succession’ to questions relating to inheritance and 
uccession by the detendants. The present is a question 
f the plaintiff’s succession, and therefore not determinable 
ry the laws and usages of the Gentoos.” (Sarkies v. 
-rosona Mayee Dossee, I. L. R. 6 Cal., 808.): 


SECTION VY. 
WHO ARE GOVERNED BY THE HINDU LAW. 


1. The Hindu law undoubtedly applies to those who 
‘llow the Brahminical religion, 7. e., who believe in the 
uthority of the Vedas, Sanhitas, Purans and Tantras. But 
would hardly be right talimit the application of the law 


. test sug: 
ited. 


qu 


Cindu law 


3ut not to 
tive 
ristians 
io have 
come con- 


40 WHO ARE GOVERNED BY THE HINDU LAW. 


to bond fide followers of the Brahminical faith. To say 
nothing of those, and they are not a few, whose observ- 
ance of Hinduism is mere matter of outward form and 
social convenience, there are classes of persons, such as the 
Brahmos, who do not observe even that outward form. 
Such persons cannot be called Hindus, by religion; and 
yet it would be going too far to hold that they are not 
Hindus within the meaning, for instance, of sec. 331 
of Act X of 1865, and that succession to their property 
should be regulated by the Indian Succession Act, and not 
by the Hindu Law. To include such persons within the 
category of Hindus, the term must be talen to include 
not only persons who are Hindus by religion, but also the 
descendants of such persons who are not completely ex- 
communicated from Hindu society, on account of change 
of religion. 

2. The Hindulaw has been held to apply to Buddhists, 
Jainas, Sikhs (Lala Mohabeer Pershad v. Mt. Kundun 
Koowar, 8 W. R., 116; Bhagvandas Tejmul v. Rajmul, 10 
Bomb., 258 ; Sheo Sing Roy v Dukho, I. L. R., I. All. 688). 

8. Before the passing of the Indian Succession Act, it 
was held that Native Christian converts from the Hindu 
religion were at liberty to renounce the Hindu law of 
Succession or to adhere to it. (Abraham v. Abraham, 9 
M. I. A., 195). But the Indian Succession Actis now the 
territorial law of the country ; and it applies to all who are 
not Hindus, Mahomedans, Sikhs, Jains or Buddhists. 

4, The provisions of section 4 of the Succession Act are 
prospective, and leave rights unaffected which had already 
been acquired before the passing of the Act. (Sarkies v. 
Prosunamoy in I. L. R. 6 Cal., 795). 

In a case in which it appeared that the plaintiff, who 
was the son of a native convert, was born before the passing 
of the Indian Succession Act, the Madras High Court 
declared that—“ If any portion of the property was ances- 
tral as between the plaintiff and his father, and if the 
family continued to observe the Hindu Law of Succession 
until the Indian Succession Act altered their rule of succes- 
sion, the plaintiff may, at his birth, have acquired an interest 
in such ancestrel property, of which the subsequent enact- 
ment of the Succession Act would not, in our Opinion, 
deprive him.” (Ponnusami Nadun v. Dorasami Ayyan, I. 


L R. 2 Mad. 211.) 
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Srorion VI. 
THE SEVERAL SCHOOLS OF HINDU LAW. 


1. The same causes which, in early times, divided the 
Brahmins into ianumerable Shakhas and Charanas, also 
vended, in later times, to the division into the several 
schools of Hindu law which exist even at the present day. 

But for British conquest, the number of schools would , The five 
have either increased or decreased. Just at the present which Hindu 
time, there is a tendency among the Pandits of East \ivyprs were 
P ‘gal to set up the standard of revolt against the thecom. 
auchorities of Nadiya. But the imperial Government of of British 
the present day has deprived the Brahmins of the legisla~ ““~ 

tive power which they possessed and exercised from time 
immemorial. No Pandit can now hope to be able to set 

up a new school, however eager he may be to shake off the 
authority of the old ones. The five schools, into which 

the Brahmin lawyers were divided at the time of British 
“== gquest, exist, at the present time, without increasing or 
diminishiy - 

2. It’ difficult to say when all the charanas coalesced, 

and whe ll the Shmritis came to be regarded as equally 
authoritative. There can, however, be no doubt that the 

heat of the quarrel subsided long before Medhathithi, 

who lived in the 8th century. Medhatithi is one of the 

~arliest of those commentators who undertook to reconcile 

vhe several Shmritis. The labours of Bhoja Raja, Bish- 

warupa, and Srikara were apparently in the same direc- 

tion. The reunion being effected, division commenced 

again. The work of Vijyaneshwar was accepted as 
authoritative almost throughout India, when it was pub- 

lished. But within a century Devananda Bhatta founded 

the Dravira school. In another century the Mithila school 

was founded by Chandeshwar. But the most important 
revolution was that which was effected in Bengal by 
Jimutavahana and Raghu Nunduna,the leading authorities 

of that school. There are still traditions in Nadiya as to the 
spiritogeivalry which existed, in the 15th century, between 

the ‘Pandits of Nadiya and those of MithjJa. In logic or 

Nya, the Mithila Pandits at last gave the palm of victory 

to those of Nadiya; and from that time the Pandits of 

Mithila come to Nadiya ip order to learn the Nya Shastra. 


6 
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But in law, the two schools never coalesced. The Pandits 
of Mithila adhered to the text books of Chandeshwara 
and Vachaspati. But in the Nadiya school, the works of 
Jimuta and Raghunanda were adopted as text books, and 
became, from that time, of paramount authority. 

8. In Gujerat and Maharashtra, the works of Vijnya- 
neshwar and Aparaditya Deo were apparently the principal 
authorities for a long time. But the work of Nilkanta 
acquired great authority in the 17th century; and the 
Western schools were founded before the last century. 

4, From what has been said above, it will appear that 
the five schools, into which Hindu lawyers are now divi- 
ded, came into existence before the last century. 

5. There are minor sub-divisions in each school. But 
as the text books are the same in each school, the differ- 
ences of opinion, between the several branches of the same 
school, are not of much importance. 

6. The several schools differ mainly in using some 
particular work as text book, and in citing the same as of 
unquestionable authority on all disputed questions. If the 
particular text book used in any school is silent on any 
point, the lawyers of that school would refer to other 
works for a rule on the point. They would also support 
their own opinion by quotations from the text books of 
another school. But where there is a clear difference of 
opinion between the leading authorities of the several 
schools, the lawyers of each school follow the text book of 
that school. 

7. There are several legal works which are not used as 
text books in any particular school; but are regarded as 
of high authority, being cited as such in the text books, 
But the authority of these works is not binding on every 
point. The authority, however, of the particular text book 
of each school, is binding on the members of that school. 
The teacher is bound to make out that the text book 
adopted by him is infallible. If the teacher fails to 
justify everything that there is in the text book, then he 
would be considered unfit for his work, and he would fail 
to attract pupils. The teachers of the country, therefore, 
adopt that book as the basis of their teachings, which they 
themselves studied in their younger days. Thus it happens 
that all the great teachers of every school generally adopt 
that one book, as text book for their pupils, which is 
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warded as of unquestionable authority in the school, and 

hich answers best for argument with an adversary. 

8. The books regarded as particularly authoritative in 
the several schools are mentioned below— 


“1. Mitakshara. 
2. The commentary on Mitak- 
shara by VishwesharaBhatta 
1. Benares School called Subodhini. 
. Vira Mitrodaya. 
. Kalpataru by Laksmidhara. 
. Dattaka Mimansa. 


. Mitakshara. 
yeasts. cian f : sella oe by Devanda 
(set up in the 18th cen- 3 Pacncsea Madhas 
, ya by Mad- 
het by Devanda Bhat- | havacharaya Vidyaranya. 
)s 4, Sarshati Vilas by Pratab 
Rudra Deo. 


8. Mithila School (1. Mitakshara. 
(setup byChandeshwar, ) 2. Chintamani by Vachaspati. 
1314. A.C. and Vachas- ) 3. Vivada Ratnakara by Chande- 
pati Misral5th century). shwara. 


1. Dayabhaga. 
2. Dayatatwa. 
4. Bengal School | 3. Daya Krama Sangraha. 
(founded by Jimutava- 4, The Commentary on Daya- 


bo ‘orb co 


hana, and Rughunan- bhaga by Sreekristo. 

dana, 15th century). 5. Dattaka Chandrika by Rag- 
humani commonly ascribed 
to Devanda Bhatta. 


1. Mitakshara. 
5. Maharashtra 7 Vyavahara Mayukha. 


School (founded by . 

: < 3. Nirnaya Sindhu of Kamalaker. 
aietany in the 17th 4, Dattaka Mimansa of Nanda 
century). Pundita, 
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Ssorion VII. 


THE TEST FOR DETERMINING BY WHICH 
SCHOOL A HINDU IS GOVERNED. 


1. It has been already stated that Hindu law is purely 
personal, [In whatever part of India a Hindu may reside 
the Hindu law applies to him as to inheritance, succession, 
marriage, &c. The Hindu law being different in the 
different schools mentioned in the last preceding section, 
the question arises, what school of law applies to a Hindu 
who migrates from one part of the country to another? 
The law, by which the Hindus are governed, being per- 

The test _, sonal, mere change of residence cannot affect it. It has 
he decisions been accordingly said, “that if a person of a Mithila family 
f law. living in Bengal continue the observance of the Mithila 
« Shastar on occasions of marriages and mournings in his 
family, and have a Mithila Purohit to perform the cere- 
monies, his right to inheritance and other claims, were to 
be determined according to the Mithila Shastars ; but that, 
if these ceremonies were performed according to the 
Bengal Shastars, his right of inheritance would be deter- 
mined by the Bengal Shastars (Rutchaputty Dutt Jha v. 
Rajendra Narain Roy, 1 P. C. J., 167; Rani Padma- 

vati v. Balu Doolar Sing, 1 P C.J, 348). 

2. Primé facie any Hindu, residing in a particular 
province of India, is held to be subject to the particular 
doctrines of Hindu law accepted in that province. He 
would be governed by the Dayabhaga in Bengal, by the 
Vivada Chintamoni in north Behar and Tirhut, by the 
Mayukha in Guzrat, and generally by the Mitakshara else- 
where. If the family migrates from one part of the 
country to another, still the presumption is, that it retains 
the law of its former domicile, in the absence of evidence 
to the contrary. (Per Curiam, 12 M. I. A, 81). 

8. The ruling laid down in Rutcheputty aoe Jha v. 
Rajendra Narayan, and in similar other cases, involves the 
necessity of determining by what school the family has 
been governed as to marriages and mournings. It is 
difficult to weigh the evidence that is generally adduced 
in such cases: and it is well nigh impossible for a Judge, 
who is a foreigner, to pass any decision on such evidence. 
Nor does the ruling afford a safe test in all cases. For 
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stance, there are several families of Brahmins in Bengal, 
pecially in Nadiya and its neighbourhood,who immigrated 
‘om Mithila in the 17th and in the 18th centuries. Some 
the members of these families became and still are 
ie leading Pandits of the country. They adopted the 
works of Raghunandana and Jimuta as their text books; 
and they became the chief exponents of the Bengal school. 
Sreekishen himself belonged to one of these families, if 
the information, which I have on the point, be not ground- 
‘less. Now these families observe all their religious rites 
ccording to the authorities of the Mithila school. Their 
yriests are generally of their own class, yet it cannot be 
aid that the law of the Dayabhaga does not apply to 
them. It has been already stated that a Pandit of the 
iame of Ram Gopal Nyalunkar was the first man in Nadiya 
make the study of Raghunandana and Jimutavahana an 
‘xclusive profession. Before his time the Pandits of Nadiya 
tudied the Nya philosophy as their main subject of study, 
rand some of them studied the Shmriti works as an 
additional subject. But since the time of Ram Gopal, a 
reat impetus was given to the study of the Shmnitis of 
‘Raghunandana and the Dayabhaga of Jimutavahana. 
The choice of text books is a matter of great significance 
from the point of view of native Pandits. It shows what 
book is held by the Pandit as least open to exception, 
Such being the case, it would be hardly proper to say that 
the law of Dayabhaga does not apply to the family of 
Ram Gopal or Srikishen. 

4, In the case of Brahmins, it seems that the safest 
way to determine by what school of law any particular 
family is governed, is to ascertain what books are studied 
by the Pandits of the family, either in the past or in the; a tost me: 
present. Ifthe family has never produced a Pandit, or if gested. 
the family be of any other caste, then the question can 
be determined by ascertaining what text books are used 
by the Pandits who are usually consulted by the family 
as to marriage, mourning or inheritance. This, I should: 
think, is the safest test, and is one which would very often' 
lead to an easy solution of the question. 
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CHAPTER II. 


Srcorron I. 
DEFINITIONS. 


Gotra.—The name of the primitive sage from whor 
the Brahmins suppose themselves to be descende 
The other castes have no Gotras of their own. ~* 
they use the name of the Gotra of their priests. 

Sagotra.—Persons descended from a common ance, 
in unbroken lines of male descent. 

Gotraja.—In the text of Yajnyavalkya, which samen ! 
the heirs to a sonless man, the word denotes agné .. 
only, according to the Mitakshara. But in the Daya: 
bhaga, the word is taken in its literal sense, 1%. e., 
persons born in the family. Jimuta takes the word in 
the text to be an abbreviation for Gotraja Sapinda, 
7 e., Sapindas who are born in the family. 

Sakulya.—Agnates or persons of the same Gotra who 
are not Sapindas. 


| 
my 


Samanodakas.—Ditto ditto ditto. 
Bandhus.—Generally used to denote sapindas of different 
Gotra. 


Sapindas.—According to the Bengal School of law the 
word has three different meanings. (See the chap- 
,ters on Marriage and Inheritance.) According to 
‘the Mitakshara, all those who are descended from a 
‘common ancestor within seven degrees on the father’s 
ie and five degrees on the mother’s side are Sapin- 

as 

Aurasa.—For the definition of Aurasa and other kinds 
of sons, see the chapter on Adoption. 

Brahmo.—For the definition of this and other forms of 
marriage, see the chapter on Marriage. 

Adhyagni.—Yor the definition of this and other kinds 
of Stridhan, see the chapter on Stridhan. 

Niyam.—For the definition of this and other terms of 
Mimansa, see sec. IT post. 

Niyoga.—Appointment to raise issue. 
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Sxcrion II. 
RULES OF INTERPRETATION. 


Hindu law is founded on the texts of Vedas, Shmritis, 
‘Purans and Tantras. The texts, on which the fabric of 
Hindu Law is founded, are very few in number, and ap- 
parently as simple as possible, in most cases. But the 
commentators have exhausted all their ingenuity in inter- 
‘preting the texts, in different ways, to suit their peculiar 
riews. Rules of interpretation and legal maxims have 

hus grown up, without a knowledge of which it is simply 
mpossible to go through the discussions in Hindu law 
v00oks hike the Mitakshara or Dayabhaga. 

Many of the rules are derived from the Mimansa Darsan 
‘and the Karikas of Bhattapada. There are also some 
rules which are based on grammar; avhile there are 
others which are tacitly recognized by Hindu jurists. 
The grammatical rules cannot be explained in a foreign 
language like English. Of the other rules of interpre- 
tation, some of the most important are given below: 

1. For every rule of law there is a text in the Vedas. 
If a text is not to be found in the Vedas corresponding 
to the rule, then the existence of such a text is to be 
taken for granted. 

2. It 1s not proper to postulate the existence of too 
many texts, if the object is attainable by taking for 
granted a fewer number. 

The result of this rule is, that generalization must be 
made wherever possible. 

This rule of interpretation is illustrated in the dis- 
cussion in Chapter VI, Section I of the Dayabhaga, where 
it is shewn that although several kinds of self-acquired 
property are declared as indivisible in the texts of Rishis, 
yet it is not necessary that more than one text should be 
presumed, to include all those different kinds of self- 
acquired property which are enumerated in the Shmritis. 
For if a text is postulated to the effect that “ whatever is 
earned without detriment of the joint family property, 
that is indivisible’? then all the texts of Shmritis on the 
subject may be deduced from the same. 

3. Then again there is a rule of interpretation that 
when a text of the Vedas is postulated, it should contain 
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the fewest number of words. This rule is known unde! 
the title of Holakadhikarna. Itis the 8th topic of the 
third chapter of Jaimini’s Mimansa. For the application of 
this Adhikarana, or rule of interpretation, see Dayabhaga, 
chap. II, para. 40, chap. VI, sec. 1, para. 22. 

4, Effect should be given to every text and every word 
in atext. It is never to be supposed that any text or 
word in a text is without scope for application, or unneces- 
sary. It is equivalent to the rule of English law that 
“a Statute ought to be so constructed, that, if it can be 
prevented, no clause, sentence or word shall be super-~ 
flaous, void or insignificant.” (Reg. v. Bishop of Oxford, 
L. R. 4. Q, B. D., 245.) 

5. It is said that ‘‘ wherever contradictions exist be- 
tween the Vedas, Shmritis and Purans, there the text of 
Vedas is to be followed; but where a contradiction exists 
between Shmriti and Puran, there the text of Shmriti is 
to be regarded as of higher authority.’’ This rule of inter- 
pretation is contained in a text of Vyasa. But it is not 
of much practical importance. For Hindu lawyers never 
admit that there can be any contradiction between autho- 
ritative texts. In the discussions in modern legal treatises, 
allthe texts are regarded as equally authoritative, nay, 
sometimes, texts of Purans are allowed to override Vedas 
and Shmritis. © 

6. Where there is an evident contradiction, the modern 
commentators, sometimes, explain the same by laying down 
that the rule is optional. There is a passage of the Vedas 
which directs that “at the Atiratra sacrifice the Sodrasi 
should be taken.’”? There is another passage which on 
the contrary provides that “ at the Atiratra the Shodrasi 
be not taken.”’ It is hence inferred that the Sodrasi 
may optionally be used or not, at the ceremony called 
Atiratra. (Jaimini’s Mimansa, 10, 8, 4.) 

7. Sometimes, the apparent contradiction is explained 
by shewing that the texts have different fields far appli- 
cation. For instance, there are some texts according to 
which the son born after partition is entitled to the share 
of the father only. While there are others which de- 
clare that on the birth of a son after partition, it is to be 
revised. Jimutavahana reconciles the apparent contra- 
diction, by laying down that the former applies to the 
self-acquired property of the father, and the latter to 
ancestral property. (Dayabhaga, chap. 7.) 
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In commenting on Jajnyavalkya, chap. II, v, 22 Vijna- 
shwar distinctly says, that any apparent contradiction, 
the written texts of law, must be explained either by 
wsigning different fields, or by supposing that the one 
sontains the general rule, and the other a special rule. 

8. A principle of law established in one case may be 
extended to other’analogous cases. This rule is applied 
in para. 36, sec. IL of the Dattaka Chandrika where the 
author applies to Dattaka sons the laws that apparently 
apply only to the Kshetraja. The maxim is— 

Usa WaruT Away wews | 
eee aa aq Fareweqr fe J Gar: ti 

Where the application of the rule is based on remote 
analogy, it is called wfaew. The nature of an wfa®wz 


cannot be better explained than by the remarks made by 
Lord Bacon with reference to the priaciple ‘‘ Love thy 
neighbour as thyself.”’ 

A brother’s son is said to be equal toa son; anda 
co-wife’s son is also said to be equal to a son These are 
instances of wfatw; and it is not to be supposed that a 
brother’s son or a co-wife’s son are exactly equivalent to 
a son of the body. All that is meant is, that for certain 
purposes, they are almost as beneficial as a son of the body. 
(Dattaka Chandrika, Sec. 1; Dayabhaga, chap. XI, Sec. 
V; para. 7.) 

9. Every rule of law is either a feraa (injunction) or 
fafy (precept) or ufxdem (declaration of limit), or WANE 
(statement of a known ar admitted fact). Bhattapada 


Bays: 
fafaxaren wort Praa: ahem afer | 
wa Wea | sat wiedaifa Maz 


Precepts or fafy are either positive or negative. 
When 2 precept enjoins men to do a certain act, for the 
doing of which no reason could be suggested, it is called 

n Utpatti-vidhi. The rule, which requires the recitation 
prayers, in the morning and evening, is an Utpatti- 

Rdhi ; for, but for it, the recitation would* not be done. 
hen a precept forbids men to do what they may do, 


under natural impulses, it is called a faty fafy or probhi- 
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bitory precept, aa for instance, the rile which forbids 
the eating of flesh, on the 8th day of thea ™00n. 

An injunction is a rule directing the doing of an act at 
& particular time or place or in a particular #@nner, the 
act itself being such, that it would be‘done een in the 
absence of any rule in the Shastars. ,For instante, the 
rule which requires that, at the Bratriditya festival, a 
man must eat some food from the hands of his sister, is @ 
fwea orinjunction. The act of eating is done out of natural 
impulse. The direction, that men should take the food 
given to them by their sisters, makes it an injunction by 
obeying which some invisible effect is produced in addi- 
tion to the visible effect—satisfaction of hunger. 


A wfcder is an implied prohibition. For instance, there 
is a text which declares that the five animals which have 
five claws may be eaten. Now the eating of flesh is 
poe by nataral impulse. The text would therefore 

e unnecessary if it meant nothing more than is posi- 
tively declared by it. Buta text cannot be unnecessary ; 
and therefore it must be taken to mean by implication 
that the flesh of other animals is not to be eaten. 


A text which is neither a farga nor a fafe nor a wider 
is necessarily wware or the recitation of a known or 


admitted fact. Ordinarily it is not proper to interpret 
a text in such manner as to make it a wfxde@q or 


In certain cases, however, wrare must be accepted. 
Anuvada is of two kinds. It may be either necessary or 
unuecessary. If it can be shown, that there is some neces- 
sity for the text, notwithstanding that it recites nothing 
more than an admitted fact, then there can be no objec- 
tion towards interpreting itas an Anuvada. An interpre- 
tation, which would make a text of law an unnecessary 
recitation of a known fact, can never be accépted. Fora 
text of the Shastars cannot be unnecessary or superfluous. 

The distinction between feraa, fafa, afew and qwaare 


is of the greatest importance in Hindu jurisprudence. ‘The 
importance of the distinction is illustrated in the very 
first chapter of the Dayabhaga, in the discussion with 
reference to the following text of Manu :— 
g& ~ o 
we faqe age via wiae aa | 
WHT Fae wey ways fe etaa: u 
Manu, chap. IX, 104 
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Nothing could be simpler apparently, than this text. 
ut the considerations, which Jimutuvahana introduces, 
nder the interpretation of the passage hopelessly diffi- 


The plain meaning of the text is that “after the death 
of the parents let,the brothers divide the paternal wealth, 
for during the lifetime of the parents they are not inde- 

endent.” Jimuta says, that this text cannot be a ferua; 

or it is certainly not meant that any sin is incurred by 
not dividing. Manu himself has declared, in another text, 
that it is optional with the coparceners to remain joint or 
,to separate. - 

Then it is shown that the text is not a fafa. For the 
lact of division may be done out of natural impulses, irres- 
pective of any rule of the Shastars. 

Jimutavahana then goes on to show that it is nota 
ufcede@r; for it is not proper ordinarily tg accept an inter- 
pretation which makes a text of law a . 

Jimutavahana therefore arrives at the conclusion that 
it is an WATE. But it is a necessary wate; and therefore 


there can be no objection to accepting it in that light. 
What is meant 1s, that the sons become owners after the 
death of the father. Ifthe sons be then owners, their right 
to divide follows as a matter of course. The declaration 
that the sons may divide the paternal wealth is qaare. 


But it 1s meant to imply that sons become owners after 
the father’s death and not before; and therefore the text 
is a necessary one. 

The controversy, regarding the legality of polygamy, 
turned in a great measure on the distinctions under consi- 
deration. The fact is, that it is of great importance in 
Hindu jurisprudence; and the practitioner as well as the 
student must constantly bear in mind the nature of it. 

10. A text quoted by an authoritative writer is of 
greater authority than one that is not quoted or comment- 
ed on inany book. 

11. A text must be accepted asitis. Bhattapada says 

weet aafae 

12. Wherever possible, the texts ought to be so inter- 

eted as to shew that the rule of law has‘its foundation 

reason. Brihaspati says— 


aes wreniha a ata fafarte | 
ufwete fret g wHars snrea 4 
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25. If a doubt arises as to the import of 
declares a limit then the highest limit, oug 


The rule is 

26. According to some jurists the tech 
of a compound word is more acceptable tha 
which follows from the component word 


TaTeuawegwear sarararare arfwere © 
But on the other hand it 1s maintained by | 
literal meaning is more ucceptable tha 
meaning. Mit. Chap II, Sec XI para 38. 
27. When several alternatives are prc 
pounded, in the same sentence, with the w 
an indication that the author does not a 
them. As an illustration, see para. 44, 
XI of the Dayabhaga where the author e 
several different ways in which the widow b 
of her deceased Shusband. The fact is, t 
succeeds on the basis of the texts of Yaj 
Vishnu, and not because she confers any be 
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1. Property can never remain in abe 
must be some legal owner. 

2. Property is for enjoyment and ac 
merit. 

quumaw wa—(Dayabhaga, Chap. XI, 
138.) 
anrawranay— (Mit , Chap. IT, Sec. I, p: 

8. None but a living human being ca 
of property. 

It is doubtful whether, according tothe s 
of Hindu Jurisprudence an idol can be the 
property. A relinquishment, in favour o 
amount to a gacrifice; but it can neve 
gift. A gift can be made only in favour 
being. But the gods, in whose favour sacr: 
are not sentient beings, they having no < 
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But the gods that are worshipped in a sacrifice hi 
existence apart from mantras 

However that may be, the people of the country gen 
believe that property can stand in the name of a 
and as they act according to that belief, the Courts c 
do otherwise than, give effect to that belief. 

4. The law ought not to be such as to render ar 
incapable of acquiring or holding property Accc 
to Hindu lawyers, every human being ought to have 
propersy as he can call his own, in order that it ma 

e impossible for him to perform acts of religious 
(Dayabhaga, Chap. I, para. 17.) 

5. Ownership is acquired by such lawful 1 
as Inheritance, Purchase, Partition, Seizure, Fir 
Acceptance (for Brahmins), Conquest (for Ksheti 
Gains (for Vaishyas and Sudras). Property is a mat 
popular recognition, and it may be acquired by any 
mode recognized in the world as a mode of acquirin; 
perty. Property is not acquired by theft, because th 
not considered as a mode of acquisition, by the } 
generally. 

Ownership is extinguished by sale, gift, c 
degradation, and change of religious order. 

7. Wherever persons, standing in a certain dem 
relationship, inherit as heirs they take equal shares, 1 
there is an express rule of law providing otherwise. 
Dayabhaga, Chap. IV, Sec. II, para.8). The maxim 


qrqyaar fear. 

8. The ordinances of the Shastars apply to the ] 
and pure. For the maxim is— 

We) were sarat wa Fany 

It is generally supposed that, according to Jimuta 
soul of a deceased person is benefitted by his mat 
uncle and the rest; because the maternal relations 
form a duty, which the deceased was bound to perfor 
his lifetime. But the fact is, that after a man’s death 
duty of performing the shradh of paternal or mat 
ancestors ceases to be binding on him; and if the 
tives, on the maternal side, give pindas to the same a: 
tors, they do so on their own account. The deceasec 


naAawewn mr La. 
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25. If a doubt arises as to the import of a word whicl 
declares a limit then the highest limit, ought to be taken. 


The rule is 

26. According to some jurists the technical meaning 
of a compound word is more acceptable than the meaning 
which follows from the component words. It is said 


But on the other hand it 18 maintained by others that the 
literal meaning is more ucceptable than a technical 
meaning. Mit. Chap ITI, Sec XI para 8. 

27. When several alternatives are proposed or pro- 
pounded, in the same sentence, with the word at (or) it is 
an indication that the author does not approve any of 
them. As an illustration, see para. 44, Sec. I, Chap. 
XI of the Dayabhaga where the author enumerates the 
several different ways in which the widow benefits the soul 
of her deceased Shusband. The fact is, that the widow 
succeeds on the basis of the texts of Yajnyavalkya and 
Vishnu, and not because she confers any benefit. 


Section III. 
LEGAL MAXIMS. 


1. Property can never remain in abeyance. There 
must be sume legal owner. 
2. Property is for enjoyment and acts of religious 
merit. 
A wa—(Dayabhaga, Chap. XI, Sec. VI, para. 
18.) 
eurawaraay—(Mit , Chap. II, Sec. I, para. 14. 
8. None but a living human being can be the owner 
of property. P 
It is doubtful whether, according to the strict principles 
of Hindu Jurisprudence an idol can be the owner of any 
property. A relinquishment, in favour of an idol, can 
amount to a gacrifice; but it can never amount toa 
gift. A gift can be made only in favour of a sentient 
being. But the gods, in whose favour sacrifices are made, 
are not sentient beings, they having no existence apart 
from the mantras. There may be such gods as Indra. 
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But the gods that are worshipped in a sacrifice have no 
existence apart from mantras 

However that may be, the people of the country generally 
believe that property can stand in the name of a god ; 
and as they act according to that belief, the Courts cannot 
dv otherwise than, give effect to that belief. 

4. The law ought not to be such as to render any one 
incapable of acquiring or holding property According 
to Hindu lawyers, every human being ought to have such 
a ek as he can cull his own, in order that it may not 

e impossible for him to perform acts of religious merit. 
(Dayabhaga, Chap. I, para. 17.) 

5. Ownership is acquired by such lawful means 
as Inheritance, Purchase, Partition, Seizure, Finding, 
Acceptance (for Brahmins), Conquest (for Kshetriyas), 
Gains (for Vaishyas and Sudras). Property is a matter of 
popular recognition, and it may be acquiged by any other 
mode recognized in the world as a mode of acquiring pro- 
perty. Property is not acquired by theft, because theft is 
not considered as a mode of acquisition, by the people 
generally. 

6. Ownership is extinguished by sale, gift, death, 
degradation, and change of religious order. 

7. Wherever persons, standing in a certain degree of 
relationship, inherit as heirs they take equal shares, unless 
there is an express rule of law providing otherwise. (See 
Dayabhaga, Chap. IV, Sec. II, para.8). The maxim is 


QA Kaa eT. 

8. The ordinances of the Shastars apply to the living 
and pure. For the maxim is— 

Wal ATS Tal a Faye 

It is generally supposed that, according to Jimuta, the 
soul of a deceased person is benefitted by his maternal 
uncle and the rest; because the maternal relations per- 
form a duty, which the deceased was bound to perform in 
his lifetime. But the fact is, that.after a man’s death, the 
duty of performing the shradh of paternal or maternal 
ancestors ceases to be binding on him; and if the rela- 
tives, on the maternal side, give pindas to the same ances- 
tors, they do so on their own account. The deceased can 
derive no benefit whatever, from the performance of such 
acts by his maternal relatives. 
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9. Where the principal ceremony or act is omitted, it 
must be performed over again with all incidental cere- 
monies. But where the principal ceremony is perform- 
ed, it need not be repeated on account of the omission 
of an incidental ceremony. Nor is the ‘incidental cere- 


mony to be performed separately. The Chandoga Pari- 
shishta says: 


warrenioa ay are ay firrt Uae: | 
wereaieara arefrate agian a 


In a shradh the principal ceremony is the feeding of a 
Brahmin. The giving of pinda 1s an incidental ceremony, 
which need not be repeated, or performed separately if 
omitted at first. So the ceremony of Bridhi shradhb is an 
incidental ceremony, which is performed before marriage 
and other regenerating rites. But the Bridhi shradbh being 
an incidental rite, 1ts omission does not necessitate the 
re-performance of the entire ceremony. Nor 1s 1t neces- 
cently perform the incidental ceremony, separately, after- 
wards. 

10. There are certain acts, the performance of which is 
enjoined only in case certain other acts are performed. 
For the application of this principle, see Dattaka Mimansa, 
sec. VI, para. 24, and Dattaka Chandrika, sec. I, para. 24. 

By mixing sour milk in boiled milk, the curd denomi- 
nated @Tf#~arT is produced and incidentally whey 1s produced. 
The curd called qrfiret is given to the Vaishwadeva set of 
divinities; the whey is given to horses. If the curd is 
wanting, then in order to produce curd the act of mixing 
boiled milk with sour milk must be performed. Butif the 
watery portion called whey is spoilt, before being given to 
horses, then the admixture need not be made, though it be 
ordained that, as a part of the ceremony, the watery por- 
tion should be given to horses. Similarly the Parvana of 
the maternal ancestors is enjoined only when the Parvana 
of the paternal ancestors is performed The law is— 


foract Te Teer ae HATH NT NA 

wfente are farce 87 4 
But if the anniversary of a paternal ancestor falls on 
a Parvana day, and the shradh of the paternal ancestor is 


performed as an ekodista, then the paternal ancestors 
need not be worshipped again according to Parvana rite 
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and the“maternal ancestors need not, therefore, be wor- 
shipped at all. 

11. The repetition of an established rule is for the 
purpose of making it obligatory. The maxim being 
fue afr arcait frvara. (See Dattaka Chandrika, Sec. III.) 

12. Cessant ratione cessat et ipsa lex is a principle 
very often recognized in Hindu law. As an instance, 
see Chandrika, sec. I, para. 28. 

18. It is a maxim of Hindu law, in cases of adoption, 
“‘that permission is to be presumed in the absence of 
prohibition” qufafre qcaawray. (Dattaka Chandrika.) 

14, <An invisible effect cannot be brought about by a 
visible cause. 

For instance, marital dominion is acquired by gift of the 
bride. But the relationship of husband and wife, which 
is an invisible entity, cannot be created except by 


mantras. 
15. A visible effect cannot be produced by a text of 


the Shastars. 

For instance, the essential nature of ownership is power 
of absolute disposition. If it be admitted that a man is 
the owner of any property, it follows as a matter of course 
that he has power to make a sale orgiftofit. If there bea 
text prohibiting the sale or gift of such property by such 
person, then the text cannot affect the validity of the 
transfer. The transferer incurs sin by violating the in- 
junction ; but the tranefer cannot be regarded as void. 

or as Jimuta says “a thing cannot be altered by a 
hundred texts.” 

16 Where the members of any class are possessed of 
opposite attributes, the law with reference to such class, 
is based on the attributes or wants of the majority. The 
maxim is— 

faxayea eaard uset enya avawet 

As am illustration of this maxim, the following text of 

Chandoga’ Parisbishta is usually cited— 
CUACHR TAT aut war we | 
qirewcarrary Teera fret a 

(Though the sun is toothless, and always eats charn 
made of powdered rice, yet [in the ceremony of dedica- 
tion of ball] boiled rice is prescribed, for the sake of the 


8 
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gods Fire, Indra and Siva who are worshipped simultane- 
ously.) 

17. When there are several ways prescribed for attain- 
ing the same object, the most difficult way is the proper 
one. For, if the object could be attained by the less 
difficult ways, then the texts prescribing the more difficult 
ways would be useless. The maxim is— 

SUIT SLIT ACTTITENAATTASTA SATAY BY 

The following penalties are prescribed for expiation of 
weqrm (high crimes) such as intercourse with step- 
mother, drinking of wine, stealing more than 1 tola of 
gos killing of Brahmins, &c. committed in fall know- 
edge. 

1. Death by burning in husk of rice. 

2. Bathing in the Ganges. 

8. Repeating the name of Vishau. 


Here if such crimes, as those mentioned above, could 
be expiated by bathing in the Ganges, or by repeating the 
name of Vishnu, then the text, which prescribes death by 
burning, would be useless. The texts which declare that 
the most heinous crimes can be expiated by bathing in 
the Ganges, or repeating the name of Vishnu must there- 
fore be explained away as merely wfawre an hyperbolical 
description of the merit of bathing in the Ganges, and re- 
peating the name of Vishnu. Or it may be said that 
few men are qualified to bathe in the Ganges, or to utter 
the name of Vishnu. 

18. The attributes of the person entitled to do any 
act are known in three different ways, namely, by capabi- 
lity, prohibition, and qualifying terms. The maxim is— 

fouw wraad aw Prate vferfied | 
trae sfafewer fedee vered: a 


The Shastars do not require a person to do an act, which 
he is incapable of doing, according to the rules prescribed. 
A dumb man cannot adopt. Because, it is prescribed that 
the adopter must utter certain mantras. Females could 
not have adopted, but for special texts which entitle them 
to do so, and en account of which the utterance of man- 
tars are dispensed with, in the case of females. 

Then the rule, that an only son should not be taken in 
adoption, shows that the father of an only son cannot 
give the only son in adoption. 
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19. If the thing required for any particular purpose 
is not obtainable, then such things as have resemblance 
to the same may be used instead. The maxim is— 

eaiwe Fareed} ary wewaret vq | 

aurentas ayer estate wre: 0 
According to this maxim barley may be used for wheat, 
sugar may be used for honey, oil for butter, &c. 

20. What is done by a man, who has not the capacity 
to understand the nature of the business, on account of 
mental infirmity, is void. The maxim is— 


wrarfe fe uy era qarewefa am | 
ACY VA FT Seaarasg CEM ti 


21. When the reasons for and against a point are 
nearly equal, a very little preponderance on one side would 


suffice to turn the scale. The maxim is— 


wry faxtrergreac 


The origin 

f the insti- 

ution of 
age. 
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CHAPTER Ill. 


Szcrion I, 
THE INSTITUTION OF MARRIAGE.' 


1. How the institution of marriage originated, and 
how it assumed different forms in different states of 
society, are questions which do not properly fall within 
the scope of this work. Marriage, in some form or other, 
is found to exist even among some of the least civilized 
races. It is not, however, to be supposed that marriage 
is a natural relation, and must have existed, from the 
beginning, in every society. ‘‘ The lowest races” says Sir 
John Lubbock “have no institution of marriage; true 
love is almost unknown among them; and marriage in 
its lowest phases is by no means a matter of affection 
and companionship.”* 

2. The institution of marriage must be necessarily 
unknown in the primitive condition of man. It would, 
however, be erroneous to suppose that unqualified promis- 
cuity could ever prevail. The natural craving for sexual 
enjoyment would lead the savage to keep within his 

ower some member of the opposite sex. If the savage 
is capable of procuring food enough for himself and his 
consort, then such appropriation is easily accomplished. 
If any other member of the society attempts to disturb 
the possession of the first appropriator, then the latter 
would have the support of the society collectively. In this 
way the institution of marriage apparently originated. 

8. In the primitive condition, the first appropriation 
has its origin apparently in force or enticement or pur- 
chase. But forcible seizure leads to breach of peace ; and 
it cannot be countenanced by the people, even in the most 
backward state of society. It is also to be borne in mind 
that forcible seizure or fraudulent enticement is possible 
only for the more powerful and crafty members. The 
less powerful and crafty cannot effect the necessary 


* Origin of Civihsation, 3rd Ed., p. 67. 
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appropriation except by purchase; and when purchase 
is once recognized as a title giving a right to appropri- 
ation, society can no longer tolerate forcible seizure. 

Sometimes the parents would give a daughter to & 
powerful chief without taking any price. Sometimes one 

owerful chief would give his daughter to another as a 

ree gift, only insisting that the son begotten of such 
girl should succeed as heir. Whenever a girl is given as 
a free gift, it is but natural that the parents should also 
insist upon the donee to treat the girl with respect and 
to be faithful to ber. 

4. When the gift or purchase of a girl is made pri- 
vately, without ceremonies, it is possible for the donee or 
purchaser to ignore the fact, or at least to disavow the 
original conditions. Such disavowal must give rise to 
quarrels, to prevent which, the early legislators insist 
upon the utmost publicity. Occasions for festivity are 
eagerly welcomed in every state of society; and when 
ceremonies are prescribed by the early legislators, the 
parents observe those ceremonies, not only for the sake 
of publicity, but in order to please neighbours and friends. 
Each marriage thus becomes an occasion for festivity. 
And in course of time, it comes to be believed that mar- 
riage cannot take place without ceremonies. Where cere- 
monies are duly observed, in celebrating a marriage union, 
then it becomes far stronger than where it it is effected 
privately by force, fraud or purchase. The ceremonies 
create a deep and lasting impression on the minds of the 
parties and of their neighbours. They all natural! 
come to suppose that the relation, thus solemnly aeatadl 
cannot be severed and is inviolable. When such is the 
ease, the obligations and rights of the parties are easily 

erceived, and become capable of being enforced. Legis- 
ators then define those rights and duties, and save the 
parties the trouble and inconvenience of entering into a 
regular contract, in every case, in order to regulate the 
future fife of the married pair. 

5. India is regarded as an epitome of the whole world 
in respect to the variety of its climate, flora and fauna; 
and itis equally soin ethnology. In the different parts 
of India are to be found all the different stages of social piserent 
progress, from that of the highly cultured Brahmin to the lal 
savage inhabitants of Assam, Sirguja and the Garo Hills. 
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Indian life thus presents almost every possible form of 
conjugal celation, from the grossest polyandry verging on 
Sires to the most rational form of monogamy. 

uch being the case, Hindu lawyers recognize no less than 
eight different forms of marriage, differing from one 
another, in no slight degree. Most of these forms are 
strongly condemned by the sages. But the legislator, who 
has to make laws for different societies, cannot but take 
into account the customs which prevail therein. He 
cannot paint an ideal picture of what ought to be. He 
must prescribe rules for the guidance of society; and he 
cannot make sudden or violent innovations. The utmost 
that he can do is to disapprove those practices which he 
would abolish altogether if he possibly could do so by 


legislation. 
Section IT. 
MARRIAGE ENJOINED AS A DUTY IN THE HINDU 
SHASTARS. 


1. Hindu lawyers generally overlook the temporal 
object of marriage, and represent it as something produc- 
Ybject of tive of religious merit. In enjoining marriage, Hindu 
wriage ac- lawyers never assign any of those reasons which, from a 
‘‘Shastars Yationalistic point of view, render the institution of mar- 
riage necessary for the existence and well-being of society. 
It is true, that the institution of marriage makes men 
more peaceful and industrious ; it is true that without it 
the rearing of children would he imperfectly provided for 3 
it is true that the life of man in old age becomes extremely 
miserable without that assistance which can be had only 
from a married wife. All these temporal objects are too 
obvious not to be perceived by the great sages. But they 
could hardly attain their object, if they openly avowed 
these temporal reasons, for insisting on the members of the 
society to go through marriage according to law. To 
enforce obedience, the sages assigned spiritual reasons 
which have a far greater influence on the ignorant, than 
obvious matters of fact. 
2. Marriage, according to Hindu law, is not a mere 
civil contract, but a Sangskara or sacrament necessary for 


MAREIAGE ENJOINED AS A DUTY IN THE HINDU sHasTars. 63 


complete regeneration, except in the case of a male marry- 
ing a second time. It is ordained— 


ewan: we wife Tiara wage | 

fad Gel carte creatert wa: 4 

wraate weaver Sear Chel yaeta: 
Thus in order to remove the taint of seed and womb, no 
less than ten different ceremonies are prescribed, for the 
twice-born, of which marriage is the last. For Sudras 
and females marriage is the only purifying ceremony. 

3. By Hindu law, marriage is enjoined as a sacred 


duty; and the leading of a life of celibacy is condemned 
for ordinary men. It is declared— 


sap 
w WE wef View wea" a 
war fy afea: wary TeeTery Cae | 
{A house is not house; but wife is house; for religion, 


wealth or pleasure cannot be enjoyed except in the com- 
pany of the wife.] 
Manu says— 


GUC SHER HUTETC VATS 

[After having returned from the house of his preceptor, 
& man should marry. ] 
The necessity of the wife’s company, in performing acts 
of religious merit is so great, that king Rama was obliged 
to have an effigy, made in gold, of his banished wife Sita 
when he performed the horse sacrifice. 

4. According to Hindu lawyers, marriage is necessary— 


(1) Because it is one of the ten Sangskars or puri- 
fying ceremonies which are required for the 
removal of the taint of seed and womb and 

- for complete regeneration. 

(2) Because a son is absolutely necessary for deli- 

verance from hell, and for payment of the 
: debt due to ancestors. 

(3) Because a man who is not married cannot per- 
form some of the most important religious 
acts. 


5. It is difficult for a man, who has wife and children, 
to maintain the sacred character of a priest or religious 
teacher. Most other religions, therefore, inculcate that 
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the priest must not marry. But it is impossible to fight 
against nature; and the priest, who lives a life of celibacy, 
generally brings disgrace upon himself and his religion. 
The Brahmins, with their superior wisdom, enjoined 
marriage as a religious duty. The Brahmin, who marries, 
does not, therefore, fall in the estimation of the people. 
While, being married, he cannot be tempted to do such 
acts as may bring disgrace upon him; and having children 
he is enabled to make his profession heriditary. 


Seorron ITI. 


° WHO ARE COMPETENT TO MARRY. 


1. Hindu lawyers regard the bridegroom as the party 
who marries; and the bride as the party who is taken in 
marriage. 

According to the strict rules laid down by the early 
legislators, a man is not competent to marry before the 
age of 24; Manu says— 

Forrest seencat wart qreweifeatt | 
wertieatt at wel Staft ear 4 
Manu IX, 94. 


{A man of 80 years should marry a girl of 12; and 
aman of 24 should marry a girl of 8; one marrying 
earlier incurs sin. 

2. The words “incurs sin” at the end shew that the 
rule is absolutely binding, and not merely a moral pre- 
cept. It is also a significant fact that the early sages 
make no provision for guardianship, in marriage, of males 
underage. However that may be, minors now marry; and 
the practice is countenanced by modern commentators. 
According to Raghunandana any one, who understands 
what marriage is, may marry. This isin accordance with 
the maxim referred to in page 58 ante. 

8. In actual practice, minors are sometimes married at 
the age of 8 or 9, at which time they cannot possibly have 

dea as to what marriage is. In the case of Brahmins, 
the ceremony of investiture with the sacred thread may 
take place at the age of 8; and the marriage ceremony 
sometimes takes place immediately afterwards. The earlier 
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sages indeed ordain that marriage should take place after 
the period of studentship isover. But, at the present time, 
the period of studentship, according to the sacred law, is 
finished within a few days after investiture. In some cases, 
the period is made to last only for a few hours. The 
period of real studentship now commences before investi- 
ture; and as a general rule marnage takes place during 
the continuance of that period. Thus the letter of the old 
law is nominally adhered to; but the actual practice is 
altogether inconsistent with it. 

4. Marriage being one of the matters not affected by 
the provision of the Indian Majority Act (IX of 1875)—for , The indie 
the purpose of marriage, a Hindu attains majority on com- Act. 
pleting his fifteenth year The consent of father or other. 
guardian has been held to be necessary, in case of tue 
marriage of a boy whoisa minor. (Nundlal Bhaywandas 
v. ‘Tapudas, 1 Morley, 287 ) ‘ 

5. The want of the guardian’s consent does not invali- Guardian’ 
date a marriage otherwise legally contracted. (Madho- °7#¢3*. 
soodun Mookerjee v Jadub Chunder Banerjee, 3 W. R. 

194; Baee Rulyat » Jey Chund Kewal, 3 Morley, 181 ) 
'6. The marriage of a Hindu minor 1s not only allow- 
able, but has been held to be a legitimate cause of expense 
in regard to which his guardian has power to bind him. 
(Jogeshwer Sircar v. Nilamber Biswas, 3 W. R. 217.) 

7. The duties prescribed by the Shastars are enjoined pe oom. 
only on those who are capable of performing them. (See potency of 
page 58 ante.) The idiot and the lunatic being incapable lunatics to 
of uttering mantras cannot possibly go through the cere- ™**¥ 
mony of marriage. Then again there cannot be a complete 

ift in favour of a person who is incapable of accepting. 

ut it has been held that persons of unsound mind, 1%. ¢., 
idiots and lunatics, though disqualified for civil purposes, 
arr -- petent to marry. (Dabee Charan Mittra v. Radha 

~~ » Mittra, 2 Mor. 99.) 

3 aAscording to Raghunandana the party marrying must 

«2 + .@ capacity to understand what marriage is. The 

«tid down 1n Dabee Charan v. Radha Charan is, there- 
tsirly open to question, according to the letter of the 
ti. »agh in actual practice the marriage of idiots and 
tics does take place. A minor has presumably some 

capacity to understand the nature of the transaction ; but 
a ‘ynatic can have none. It would be contended that the 
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want of capacity, on the part of the bridegroom, to under- 
stand what he is about, is rectified by the consent of his 
guardian. But the question is, whether an act like mar- 
riage can be done by a guardian who is only a self-consti- 
tuted agent. An agent duly appointed can do most things 
that a man himself can do. But there are certain acts 
which evena duly appointed agent cannot do. Optional 
Srauta acts cannot be performed by an agent; for the 
law is— 


ate we We Rarely arraratz | 
GUT TTT: FART STATA: | 


[Acts prescribed by the Vedas must be performed 
by a man himeelf; acts prescribed by Smritis may be per- 
formed by an agent. If a man becomes incapable of 
finishing an optional Srauta act after commencement 
then 1t may be finished by another | 

9, There are indications in the Shastars that an eunuch 
or impotent person may lawfully marry. But an eunuch 
can have no natural inclination to marry; and the rules 
which enjoin marriage are evidently not applicable to 
eunuchs, the masculine gender being used definitely. 
Even supposing that an eunuch could marry when the 
begetting of Kshetraja sons was legal, yet at the present 
day the marriage of an eunuch must be held invalid, 
though the sentiments of orthodox Hindus are against 
giving the girl in marriage again, it being laid down in 

anu “once only 1s a girl given in marriage. ” 

10. Persons who are deaf or dumb or are affected with 
loathsome and incurable maladies cannot go through the 
ceremony of marriage, though if a girl is actually given, 
the gift may not be held void. Such persons are not 
entitled to enforce restitution of conjugal rights. (Bai 
Prem Bhukar v. Bhikhu Kalanji, 5 Bomb, 209.) 

Even after betrothal a girl may not be given to 
affected with a loathsome or incurable disease, oy to 
who has become an apostate— 


gute faeira vate via a} 
ayant feuge: tiftrat arutfcat a 
qmrafy wtqerat wairtet vee I 


Vashistha 
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11. Hindu law forbids the marriage of a younger 


brother while an elder brother is unmarried. The rule , Marriageof 
is imperative. But if the elder brother be living in & brother pro- 
foreign conntry, oy if he is mad, or if he is an idiot, or if rh leag ena 


he is an eunuch, or if he is degraded, then Parivedana is 
not illegal. The marriage of an younger brother before 
an elder step-brother is not illegal. 

12. A boy given in adoption may be married before his 
elder uterine brother, the adopted son’s connection with the 
family of the natural father being severed by adoption. 

18. An aurasa son born after a child is taken in adop- 
tion may be married before the adopted child, an adopted 
son not being entitled to the bonour of an eldest son 
where an Aurasa is born afterwards :* 


: : Devala. 
14. Thetaking of a second wife, in the lifetime of 
one previously married, is declared as allowable under 
certain circumstances. Jajnyavalhya says— 


SUT arya YA Sarre Arererar | 
Wiraafyane cere frat ver 4 
[One who drinks inebriating liquors, who is incurably 
diseased, who is quarrelsome, or barren, who wastes his 
wealth, who speaks unkindly, who brings forth only daugh- 
ters, may be superseded by another wife; and so may she 
who manifests hatred to her husband.] 
Manu says— 
weraryent | wfagere a way | 
afwar arfyaner eruyt @ saa 4 
wared styta ag EMH ATH 
Care Warrant waren freafeat o 
a Ufret quater qeagres bea: | 
arrsronfwarer wiwarare afefer s 
(Manu, Chap. IX, vv. 80, 81, 82.) 


15. The rules contained in these texts gre evidently 
not fefy; for there cannot be a fafy for the doing of an 
get which would be done out of natural inclination. Nor 


* (Dattaka Chandrika, Chap. IV, para. 6, and Chap. V, para. 15.) 


elder bro- 
ther living. 


Polygamy. 
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are these rules faa; for it cannot be said that any sin 
is incurred by not marrying a second wife under the 
circumstances. Pundit Ishwar Chand Vidyasagar says, 
that these rules are Wfedemt; and if his view is correct, then 
the marriage of a second wife, during the lifetime of the 
first, is illegal except under the circumstances mentioned 
in the text. There is certainly great weight in Pundit 
Vidyasagar’s reasoning. But there are so many indica- 
tions, as to the legality of polygamy, in the Shastars, and 
the practice is so common that his interpretation cannot 
be accepted as law. There is,in fact, no other alternative 
than to say that the texts are ware or declaratory of 


known and admitted facts, so that a second wife may 
be taken in the lifetime of the first, even without any 
justifying cause. 


0 BS aan 


Section IV. 
WHO CAN BE TAKEN IN MARRIAGE. 


1. The girl to be taken in marriage must be of the same 
The gir) { caste. In former times, a girl of a lower caste could be 
must be of | taken inmarriage. But intermarriage between the several 


caste. castes is forbidden in the present age. There is no ex- 
ress prohibition in the Shastars, as to intermarriage 
etween several classes of the same caste. But it has 
been held that such intermarriage is invalid unless sancy 
tioned by usage. (Narain Dhara v. Rakhal Gain, I. L. 
1 Cal., 1; Mela Ram Nadiyal v. Tana Ram Bamun 
Mustbe W.R. 552.) 
younger in¢ =.“ The girl to be taken in marriage must be youn’ Sy 
emallerin / in age, and smaller in stature. ot 
(Bai 


8. She should be wrutey, ¢. e., not married to. 
Should b 


amaiden. | else before. There are texts which lay down thaky on 
can be given in marriage only once Manu says—to ony 
TRH TATA | 
But there are also texts which authorize the m 
a widow. V’hether the marriage of a widow c 
my becaken Place is therefore a disputed question of Hindu 
in a matter of practice, widows are never married am 


fo Hindus. But the question is not now of much yy 
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importance, as the legislature has declared the marriage 
of a Hindu widow to be legal and valid by Act XV of 1856, 

4. Agirl of any aye can be taken in marriage. But 
according to the Shastars, the proper age for the marriage 
of a female is the eighth year. All the sages enjoin that 
a girl should be, given in marriage before puberty. 
Excepting in the families of some of the Kulin Brahmins 
of Bengal, it is very rare to find a Hindu girl above the 
age of puberty remaining unmarried. Fear of shame that 
attaches toa family, in which a girl attains puberty, before 
marriage, makes every Hindu father anxious to dispose of 
his daughter in marnage before maturity. rated 
speaking, girls are married between the eighth and twelft 

ears, 
: 5. A girl whose elder sister is unmarried is declared , 
as not eligible for being taken in marriage. 

6. A girl who has no brother may be taken in mar- | A girl who 
riage. But such marriage ought to be avoided. For the brother may 
father of the girl would have some right over the son p2,teken. 
begotten on her. tarriege, 

7, The marriage of a woman whose husband is living fvoided. 
is absolutely prohibited; and is punishable under sec. 444 
of the Indian Penal Code. 


The proper 
-) fort the 
arriage of 


8. A girl betrothed to another may be taken in mar- perihed Sty 
riage. Jajnyavalkya says— be taken, 
erate VCAVSaTy TUTTTT WAHT | 
Jajnyavalkya IT, 65. 


\ But marriage with a betrothed girl is not proper. 
9. Marriage with a girl having any of the visible 
see mentioned in the following text of Manu ought to 
avoided, if possible— 
io Crafers faqed fasgey areas | 
waraaaraite Fafagre qerfa 4 i 
Wreeq sfrat wat aifyarat a Cifras | 
© wrerfeat afeatrat a areret 4 Foret a 
caamily which has omitted prescribed acts of reli- 
' which has produced no male children; that in 
18. | the Vedas have not been read; that which has thick 
not fafi7 the body ; and those subject to phthisis, to dyspep- 
act whip epilepsy, to leprosy and elephantisis. Let him not 


a a girl with reddish hair, nor with deformed limb; 
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nor one troubled with habitual sickness; nor one either 
with no hair or with too much ; nor one immoderately talka- 
tive; nor one with inflamed eyes.—(Manu, chap. III. 7 
and 8.) : 





Srecrion V. 


DEGREES OF RELATIONSHIP WITHIN WHICH 
MARRIAGE IS PROHIBITED. 


1. The most important rule, defining the limits with- 
in which marriage is prohibited, is contained in the 
following sloka of Manu and Satatapa. 


wera 4 a Ay ware @ at fag | 
a met feoratet erate Far a 
The following is the translation of the text according 
to the interpretation put upon 1t by Raghunandana. 
“For the nuptial and holy union of a twice born man 
she is eligible. 


posal “1, Who is not the daughter of one who is of 
grees of the same gotra with the bridegroom’s father 
arriage. or maternal grandfather. 
“2, Who is not a Sapinda of the bridegroom’s 
father or maternal grandfather.” 


2. With reference to this text it is to be observed 
that it applies only to the twice born. Sudras have no 
gotra of their own, and the first part of the rule cannot 
apply to them. But the second of the two rules applies 
to Sudras on the authority of Bhabishya Puran. 


SATHANA THC TARTHST W ATTA | 
WRAMERMTA ZF STS Srey way w 
8. The following text as to Sapinda relationship ap- 
plies to all classes—twice born or Sudra. ‘ 
WWary SHATeS area: floes: wary | 
afresar faratfa cutaway fafy: 9 
(It is a general rule applicable to all castes that the 


Sapinda relationship ceases after the fifth and seventh 
degree from the mother and father respectively.) 
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This is the sense in which the term is taken by the 
Bengal Pundits, in matters relating to marriage only. 

For purposes of mourning and inheritance, the term has 
different meanings according to the Bengal lawyers. 

4. According to Vijnaneshwar, the descendants of a 
conimon ancestor within seven and five degrees are all sapinde 
Sapindas. If the word pinda be taken to mean ‘ body’ relatignenip 
18 the meaning assigned to the term Sapinda, in the to Vijnap 

itakshara, follows from its etymology. According to ; 
‘Vijnaneshwar, the text last quoted, defines the limit of 
Sapindaship which would otherwise embrace all mankind. 

5. Inorder to determine whether a girl 1s eligible for 
marriage or not, it is necessary according to the Mitak- 
ghara, to enquire— 


(1) Whether she is a Sagotra or not ; 
(2) Whether she 1s within seven degrees from a com- 
mon ancestor on the paternal side ; 
(8) Whether she 1s within five degrees from a common 
! ancestor, on the maternal side, of the bridegroom ; 
himself or of his paternal ancestors. 


6. Rahgunandana does not accept Vijnaneshar’s defini- The word 
tion of Sapinda relation. According to the founder of Sapinds ha 
the Nadiya school, the term Sapinda has technical mean- ent meaning 
ings which have no connection whatever with its etymo- Baghunands 
logy. The definition of the term Sapinda for purposes of 
mourning is contained in the following sloka of Matsya 
Puran— 


anierequra: frag: fawsurfara: | 
frwe: sraaet ofa arrdred 4 
The paternal great-great-grandfather and the two ances- 
tors above him who share the lepa; the father, grand- 
father, and great-grandfather who share the pinda ; the 
iver of pinda who is the seventh person. These are all 
apindas. The Sapinda relationship covers seven degrees 
(in ascent and descent.) 

This is the definition of Sapindaship for purposes of 
mourning. In marriage, the maternal relations are also 
regarded as Sapindas, according to the text quoted above. 
The maternal relations of paternal ancestors are not re- 
garded as Sapindas by the Bengal lawyers. 

7. If Vijnaneshwar’s definition of Sapindaship be 
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accepted, then marriage becomes almost impossible espe- 
Objections cially among the Kulin Brahmins of Bengal to which class 
: Raghunanda belonged According to Vijnaneshwar’s view 
of Sapindaship, daughters in the line of grandfather's 
maternal grandfather and those in the line of great- 
grandfather’s maternal grandfather would be excluded, if 
within certain limits. Now in this country people gener- 
ally know who their agnates are. But very few know even 
the names of the maternal ancestors of their remote 
paternal ancestors. If Vijnaneshwar’s views on the sub- 
ject be accepted, then it would be simply impossible to be 
assured that the girl to be married is not within prohi- 
bited degrees. 

Meaning of 8. In common parlance, no one is called Sapinda who 
the word = isnotan agnate. In fact those only are, in common 
matters = = language, called Sapinda who are within seven degrees 
mourning from a common paternal ancestor in unbroken line of 
Lace male descent. According to the following text of Sankha 
language. quoted in the Sudhitatwa none but agnates can be Sa- 

pindas— 


eshwar’s 
tion. 


afrear g wattt awa: eaves | 
9. This definition 1s accepted by the Bengal authorities 
for purposes of mourning. 
10. In treatises on the law of Inheritance the word 
Sapinda is defined so as to include cognates Raghunan- 
dan follows Jimutavahana, in matters relating to inheri- 
tance. Jimuta has shewn that so far as inheritance is 
concerned Sapindaship extends over only three genera- 
Meaning of tions in ascent and descent. Vijnaneshwar tukes the 
indainmat- word pinda to mean ‘body;’ and according to him 
serrelating the descendants of a common ancestor within seven 
ance. degrees and five degrees are all Sapindas, the limitation 
being created by texts. Jimutavahana takes the word 
pinda to mean Parvana oblation; and according to 
only those are Sapindas to a person who are related to 
through the Parvana Pinda. As the Parvana Pindaga 
given to the three immediate paternal and matential 
ancestors, Sapindaship according to Jimutavahana : 
over three degrees in ascent and descent, and inchw 
cognates as well as agnates Jimuta uses the same 
to bear different meanings in relation to diffent 
According to the principles recognized in Hindu ji 
prudence, Jimuta’s interpretations cannot be acc 
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unless there is clear authority. But it is accepted by 
the Bengal pandits; and it is not necessary to enquire 
whether it is open to exception or not. 
1). Vaijnaneshwar’s definition has this recommenda- 
tion, that it applies everywhere without variation. But 
it is open to objection, on other grounds, as shown already. 
12. The Bengal pandits use the term in three different 
senses. According to the technical sense of the term as In matters 
accepted by Raghunandana, in matters relating to mar- Riese 
riage, daughters of agnates of the maternal grandfather 
are excluded on account of being his Sagotra and also by 
the texts which declares that Sapindaship ceases after the 
fifth degree on the mother’s side. Daughters of female 
children of the paternal and maternal ancestors are ex- 
cluded if within prescribed degrees, but their exclusion 
is to be regarded as based vn special texts, as well as on 
account of their being Sapindas for the purpose of mar- 
nage Girls in the father’s maternal line and mother’s 
maternal line, are excluded by special texts. The result 
is that girls in the following lines are excluded : 


(1) Paternal line however remote ; 

(2) Mother's paternal line within the limit of 
Sapinda 5 

(3) Father’s maternal grandfather’s line within 
seven degrees ; 

(4) Mother’s ditto ditto five degrees; 


13. Thus according to Raghunandana, the daughters 
of the maternal lines of the remoter paternal ancestors Grand- 
are not excluded. The grandfather’s maternal uncle 1s a {ether} me 
Sapinda, according to the Mitakshara But according to pot excluded 
the Bengal school he is neither a Sapinda nor a Bandhu; 3 gale author 
and his daughter may be taken in marriage. 

14. As a general rule, girls, within the seventh and 
fifth degrees in the above lines, are excluded. But a girl, 
within those degrees, may be taken in marriage, if removed 
by three gotras For the Matsya Puran says— 


afaadty away Faararq oat afe 
Thus the great-great-granddaughter, in unbroken line of 
female descent, of any paternal or maternal ancestor may 
be taken in marriage. 
15. It is also to be mentioned here, that girls in the 
sixth or seventh degrees in the paternal lines, and in the 


10 
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fourth and fifth degrees in the maternal lines are taken 
in marriage. Such marriage, according to Shulpani, is 
allowable in the Asura form or among the Kshatrias. 
For Paithinasi says— ‘: 


waareey aut wxaq; ce aaa: afeetq; on fren: ; Ftew- 
wa afcetq ve feat at i 


16. According to Raghunandana, however, the mar- 
riage of a girl, in the sixth or seventh degree on the 
father’s side, and in the fourth or fifth degree on the mater- 
nal side, is absolutely void But as such marriage ac- 
tually takes place very often, and as the authority of 
Shulpani in Bengal is as great as that of Raghunandan 

( the Courts of law cannot hold such marriage to be illegal 
or void. 

" 17. The subjoined diagrams show, at one view, the 
prohibited degrees of relationship according to the Ben- 
gal School. 


No. I. 
PaTERNAL LINE, AND THE LINES OF THE Pitk1 BANDHUS. 
7 em 
E =] 
3 ; 5— 
a & 
+— # 3 4— 
pac {=} 
8— sie & 8—); Father’s maternal 
ad A grandfather __ 
” | < { 
Grandmother's 
Paternal aunt. Father’s maternal sister. 
uncle. 


| 
1) Patm Baudhu. 1) Father. 
o @) (1) Patr: Bandhu. 


(1) Patrs Baudhu. 


Bridegroom. 


N B—The three Pitri Bandhus are the starting points in the calcula 
tion of prohibited degrees among cognates In the ascending lines only 
the descendants ‘of the common ancestors are excluded For example, 
the paternal aunt’s son 18 a Pitri Banudhu, and his descendants are ex- 
cluded. But his father 1s not a Baudhu, and his father’s sister may be 


taken in marriage. 
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No. Il. 
MarERNAL LINE, AND THE LINES OF THE Matri Bannuvs. 
s 
—5 —§ 
5—|—4 —4 
4—|—8 —3 Mother’s maternal 
grandfather. 
8—|—2 Maternal great- 
grandfather 





cs) 
a (2) Mother's 
a mother’s sister 

BS eo (1) Matri Bandhu 

23 ao 

A 5 B3 (2) Mother’s ma- 

(1) Mat Bandhu | 7 2 ternal uncle 
2 a : 
(1) Matri Bandhu 
Mother. 
Bridegroom. 


N B—The maternal grandfather and the three Matri Bandhus are the 
starting points in the calculation of prohibited degroes in the maternal 
hnes 


18. Marriage within the prohibited degrees is abso- 
lutely void. Baudhayana says— 


WATMYaY weg aeaeat frenzy 
(He who inadvertently marries a girl sprung from the 


same gotra with himself must support her as a mother). 
Sumanta says— 


fuewegat weeegat west vara: frary aegred marriage 


es within the 
atq ; ufcary Gat freag | prohibited 
e@ 
: *s at d But it 
He who marries a daughter of his father’s sister or of ford, But 


his mother’s sister or a girl sprung from the same Gotra whether the 
with his maternal grandfather or one who is sprung from given in mar 
a family which has the same Pravara must perform the "6° 66s. 
penance known by the name of Chandrayana, and divore- 
ing that wife must support her. 

19. From the last quoted text, it would appear that 
marriage with the daughter of one, who is of the same Persons of 


Pravara, is prohibited. But persons of different Gotra Pivare: 
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very seldom happen to have the same Pravara; and the 
rale is not of much practical importance. 
20. In connection with the subject under considera- 
Marriage tion, it is also to be observed that a step-mother’s brother’s 
with step... daughter and grand-daughter cannot be taken in marriage. 
ther’s gaugh- Sumanta says— 
rand-deugh- gait: fawamy: AIae: ; MACY ayer: ; TERA wifaTaE- 
ted. Grafs wifarerarfer arerfrarey: 
21. There is no text prohibiting marriage with a step- 
No text pro: mother’s sister. But such marriage never takes place 
ringe with st except among the Kulins of Bengal. 
atep mother'® 92. Marriage with the daughter of a preceptor and of 
ob tehter . @ pupil is prohibited. 
and pupil. 23. As the marriage of Hindu widows is legalized by 
Kinsmen Act XV of 1856 the question arises what are the degrees 
weeny of kinship within which a widow may not be taken in mar- 
pot be taken riage. According to our Shastars females partake of the 
Gotra of their husbands from the time of their marriage. 
For purposes of re-marriage, 1t is difficult to say whether 
she should be considered as having the Gotra of her hus- 
band or of her father. If it be said that she has the Gotra 
of her husband until she is re-married, then it would 
follow that she may be taken in marmage by a Sagotra 
of her father. The fact is, that the Sagotraship of a 
female with her father is a visible matter But her Sago- 
traship with her husband is of a secondary nature created 
by texts. For purposes of re-marriage the widow must 
therefore be held to have the Gotra of her father. In 
that case the question arises whether she can be taken in 
marnage by any relation of her first husband? In the 
absence of authority 1t would not be of much use to work 
out the details. But it seems to me that the prohibited 
degrees in respect of a widow may be ascertained by re- 
ference to the rules relating to penance and appointment 
(fata) and by reference also to such texts as the following : 


wewarargaita fraw at frewar | 
wy Wtsavaty wegen watfia 4 * 
Vrihaspati 
{Dayabhaga, Chap. IV, Sec III, para. $1). 
* The mother’s sister, the paternal and maternal uncles’ wife, the father’s 


sister, the mother-in-law, and the wife of an elder brother are pronounced 
equal to mothers, 
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welt: fraeqay wrt 1* 

24, It may not be out of place to mention here that there 
are several castes and tribes who have a customary law of 
their own as to mafriage In the Western Presidency there 
are several castes among whom a brother’s children may mripal ous 
marry asister’schildren By the customary law of Southern toms. 
India, the prohibition of intermarriage between collaterals 
is reduced within very narrow limits The only collateral 
relations that are held prohibited to be taken in marriage 
by a man are his sister, father’s sister, mother’s sister, 
brother’s daughter, mother’s sister’s daughter and father’s 
brother’s daughter: but the marriage of a man with his 
sister’s daughter or mother’s brother’s daughter or 
father’s sister’s daughter is usual in all classes even among 
Brahmins. This laxity in the law of prohibited degrees 
seems to have been in existence from very early times, 
and has been noticed by Hindu sages and commentators. 
Thus Baudhyana, quoted in the Shmriti Chandrika, says, 
marriage with one’s maternal or paternal uncle’s dauyhter 
is common in the South ; and so Brihaspati: This custom 
of the South is also noticed m the Mayukha (Chap I, 
Sec. I, 13) 

Among the lower classes of Sudras, marriage with 
females who have lived 1n concubinage 1s allowed in 
some places. 

Some of the aboriginal castes openly practise polyandry. 
Thus among the Tottiyars (a Telegu caste) 1t is customary 
with women after marriage to cohabit with their hus- 
band’s brothers and near relatives. So the Kallars of the 
Madura District allow a woman to have simultaneously 
several husbands, 





Secrion VI. 
» MARRIAGE, HOW EFFECTED. 


1. The formal celebration of marriage is preceded very 
often by a regular contract of betrothal. The betrothal | Nature end 
is not an essential ceremony; and in many families it is contract of 
omitted altogether. Though betrothment does not con- etrethal. 


stitute marriage, yet some degree of blame attaches to 





# All the wives of the father are kke mothers. 
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the giving and taking of a girl who is betrothed to 
another person The more orthodox persons therefore 
refuse to commit themselves before the proper time. 
With regard to the nature of the contract of betrothal 
and its legal effect the following is quoted from Dr Guru 
Das Banerjea’s Marriage and Stridhun. 

“The betrothment” says Dr Banerjea “ generally pre- 
cedes marriage, but 1s not a necessary part of the nuptial 
rite. Betrothment is a promise to give a girl,in marriage. 
It is called vagdan or gift by word, as distinguished from 
gift by actual delivery of the bride; and its form is that 
of a promise by the father or other guardian of the bride 
in favour of the bridegroom, to give him the bride in 
marriage After betrothal, and separated from it by a 
variable interval, there comes the marriage ceremony.” 

“ Regarding the legal effects of betrothment there is 
some difference‘of opinion Some hold that betrothment 
constitutes marnage; and it has been accordingly some- 
times contended that it 1s irrevocable, and that a suit 

, would lie to compel specific performance * But the more 
‘correct view is that which regards betrothment as a revo- 
cable promise of marriage, though revocation would be 
improper if without a just cause; and this is the view 
which is in conformity with actual practice, and has 
received judicial sanction.” t 

2. There was formerly some doubt as to whether specific 

performance of a contract of betrothal can be enforced by 

Specific .2 Suit. But the point has been now settled by the Legis- 

performance? lature, in accordance with the ruling cited above. It has 

betrothal no been provided by the Specific Relief Act (Act I of 1877) 

sec. 21, clause B as explained by the illustrations, that a 
contract of betrothal cannot be specifically enforced. 

8. But, though specific performance cannot be enforced, 

soimases §=the party injured by the breach of a contract of betrothal 
is entitled to recover compensation for any pecuniary 
damages that might have been sustained, and,also for 
any injury to character or prospects in life which may 
naturally arise in the usual course of things from such 
breach (Act IX of 1872, sec. 79; Shaik Bhugun v. Shaik 
Rumjan, 24 W. R. 380 ) 


* Umed Kika v Nogindas Narotamdas, 7 Bomb 122 
+ In the matter of Gunpat Narain Sing, I L B.1 Cal 74. 
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4. Contracts in restraint of marriage, such for example, 
as that by which Blisma bound himself to a life of , Contracts 
celibacy for the sake of his father, are void under sec. of marriage. 
26 of the Contragt Act But a contract of betrothal is 
not a contract in restraint of marriage On the contrary 
each party being restrained from marrying any one ex- 
cept the other, the restraint virtually operates in further- 
ance of the marriage of both. 


Srotion VII. 


FORMS OF MARRIAGE. 
1. Hindu lawyers recognize eight different forms of 


marriage, which are as follow: otnne forms 
The approved forms. The disapproved forms. Hhiea Peri 
1. Brahmo. 5. Gandharva. 
2. Daiva. 6 Rakshasha. 
8. Arshya. 7. Ashura. 
4, Prajapatya. 8. Paishacha. 


Of these the Brahmo form alone prevails in the higher 
classes of the Hindu community. The other forms, 
though not altogether obsvlete, exist only in certain 
localities as tribal customs. Persons in indigent circum- 
stances sometimes take mouey from the bridegroom pri- 
aieae But the mariage 1s celebrated in the Bruhmo 

orm. 

2. The following texts of Manu enumerate and define 

the eight forms of marriage mentioned above. 


wregray wrefear 4 yattert ay! 


LoaTg WISy Sra Hegre: Hig ware vata 
un g fraa ory wher wage | 
Riaz . pebalinaioes econ 
wa aiferest F ar TerereTe wera: | 
RL ae x 


ware fafyaeret wae: @ WUT It . 
pein ieee gh 
Se wT Te Tree fafy: qa: 
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wifeaar xfea ear weqig Sa whet: | 
eae pelea palace wa] GUT ti 

SWAY GI: HATE WH GI 
al wane 8 a feed Fury: wrTEWT: A 
cee  Ssonbabeho Mivet CAT Wey | 

THY RyTeca Tera fafyeees | 
sear hosted 

w Ufael fearerat NTE WISTATYA: 


(Manu, chap. III, verses 22-£ 


8. As already stated, it 1s highly probable that, 
the primitive state, marriage took place by force, fri 
or purchase. This view 1s confirmed by going throt 
the texts quoted above. With the exception of the th 

Forms of forms, particularly recommended by the Brahmin 1]: 
vised bythe yers, for the benefit of their own class, all the other for 
Br ® are based on purchase, enticement or force. The Braht 

Daiva, and the Prajapatya forms were evidently inven 
whichmart- by the sages for encouraging learning and prety ‘I 
oes ag forms which they found actually prevailing are Ars 
acquired. Gandharva, Ashura Rakshasha and Paishacha 

4, The Arsha form 1s one of the primitive kind, as 

Arshs. very name indicates. In this form, the father gave 
daughter, in consideration of receiving a pair or two 
bullocks from the bnidegroom  Tlus was the form wh 
evidently prevailed at the time when the cattle which au 
possessed formed the most important part of his weal 
With the change which took place in the material con 
tion of society, this form became obsolete. 

5. The Ashura form 1s the same as the Arsha, the o 

Ashura. ({ difference being that the furm 1s called Ashura, if any ot! 
property than cattle is taken by the father of the bri 
This form practically exists even at the present di 
though the marriage is celebrated in the Brah 
form even where money 1s taken. This form is cal 
Ashura probably on account of its prevailing among | 
aboriginal tribes. 

6. It has been held that among the lower ecnstes 
presumption is, that marriage is celebrated 1n the Ashi 
form. (Vijai Rangam v. Laksman, 8 Bomb. 244) 
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7. In the same case it was also held that the giving of 
palu or present of money to the bride does not render the 
marriage an Ashura one. 

8. “The recipracal connection of a youth and a damsel,§ 
with mutual desire, is the marriage denominated Gans 
dharva contracted for the purpose of amorous embraces,! Gandharve 
and proceeding from sexual inclination” This is 
Manu’s description of the sixth form of marriage, accord- 
ing to his order of enumeration Though regarded as 
one of the four base forms of marriage, in consequence 
of its proceeding from sexual inclination, 1t 18 permitted 
to the military class, and actually prevails to a certain 
extent among the Rajas and Chiefs of the Kshatriya 
easte. This form of marriage resembles marriage by 
courtship which prevails in Kurope. 

9. “The seizure of a maiden by force from her houses 
while she weeps and calls for assistance aftgr her kinsmen) Rekshasa. 
and friends have been slain in battle or wounded, and their! 
ees broken open, is the marriage styled Rakshasa. This} 

orm is not only condemned 1n the Shastars, but 1s punish- 
lable under the Indian Penal Code, sec. 366. It has long 
,Bince become obsolete. But the outward form is still 
observed among certain tribes as, for instance, the Khonds 
of Orissa. Among the Meenas, a robber tribe in Central 
India, the Rakshasa form of marriage exists, not as a sym- 
bol, but as a matter of real earnest, as real as any other 
form of robbery. 

10. The Paishacha is no marriage at all Itis strong- Paishachs 
ly condemned by the sages And it has practically become 
obsolete. 

11. The only forms of marriage which now prevail in Brahmo. 
Hindu society are the Brahmo and the Ashura. The 
Brahmo form was recommended by the sages evidently 
for the purpose of encouraging learning. In the Brahmo] 
form, the girl 1s to be decked with clothes and ornaments, | 
and given as a free gift to a student of the Vedas, with-| 
out any solicitation on his part. The tather is to con- 
wider that he is honoured, if his daughter 1s accepted. So 

fetrongly is this form of marriage recommended, that it has 
‘superseded almost all the other forms. 

12. The Prajapatya differs from the Brahmo only in Prajeps 
this that in the former form, the proposal is made first by 
the party of the bridegroom. In actual practice, the 
Brahmo form is observed even where the proposal first 
comes from the bridegroom. 

11 
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Datva. 18. The Daiva form has become obsolete, if it ever 
existed. It seems quite possible that this form, though 
recommended by the sages to a certain extent, never found 
favour with the people. The priest who performs a sacri- 
fice is generally an old man, and of an inferior position in 
society. The learned pandits very seldom perform the 
work of priests; and the duty is generally assigned to 
persons who do not hold a very high rank among 
scholars. Whatever be the cause, the Daiva form does 
not seem to have been ever prevalent. 

14. Among the aboriginal tribes the form of marriage 
is, in some cases, altogether different from any recognized 
in the Hindu Shastars. 

Formof , 15. Among some of the agricultural tribes in Assam, 
palate ME the interchange of the pan leaf, by the husband and the 
ginal ribes. | wife, constitutes marriage. 

Koch. 16. Among,the Koch, marriage is settled by the 
mothers, when the parties are young; and widows are 
permitted to marry. 

Banthal. 17. Among the Santhals, boys and girls are very seldom 
married before the age of fifteen. Young men and 
maidens freely mix with one another, and freedom of 
selection is allowed to the parties, though it 1s considered 
more respectable, if the match is settled by their parents 
or guardians. A price (generally five Rupees) is paid for 
the bride; and the essential part of the marriage cere- 
mony consists in the Sindurdan or the painting of the 
bride’s brow with vermillion, and the social meal which 
the bridegroom and the bride eat together. The Santhal 
very seldom marries more than one wife. Divorce is not 
common, and is allowed only with the consent of the 
husband’s clansmen. 

18. Among the Kisans, Bhuiyas and the Hos of 

The Kisans, Chutia Nagpore, persons are not married until they attain 
Bhuiyas, &. maturity. With the Hos drinking beer together con- 

agpore. stitutes the chief nuptial rite. Among some of the 
Chutia tribes re-marniage of widows is allowed, and the 
aber of taking to wife, in the Sagai form, an elder 

rother’s widow is common (Radaik Ghaserain v. Budaik 
Pershad Sing, Marsh 644). 

19. The Kurmis, in some places, as in Singbhoom ob 

‘Kurmie, ‘Serve the singular practice of making the married pai 
mark each other with blood drawn from their littl 
fingers. 
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20. Among the Jats in the North Western Provinces 
the marriage of a widow with the younger brother of her 
husband is common; and the children born of such 
marriage are entitled to inherit their father’s estate 
cana with other sons. Poorun Mall v. Toolsee Ram, 5 

21. In the Presidency of Bombay, the customary law 


Jats. 


of marriage allows divorce under certain circumstances.} The dower 
Re-matriage of widows and divorced wives also prevails/Westera 


there among the inferior castes. The second marriage}@dia 


of a female 1s called Pat by the Maharattas, and Naétra in! 
Guzrat. 

22. The ceremonies of pat or re-marriage, are different 
from those of marriage The re-marriage of a wife is 
considered less honourable than that of a widow. Women, 
whether wives or widows, become lowered in social posi- 
tion by re-marriage, and are excluded from preparing 
fvod at sacrifices, and from being present at marriages. 

23. In Malaber country, females go through a form 
of marriage, the bridegroom not necessarily taking the 
position of husband. After maturity they may consort 
with whom they please, and with as many as they please, 
provided that the connexion be with members of their 
own or some higher caste. In consequence of this pro- 
miscuous cohabitation, parentage 1s not generally ascer- 
tainable in the male line; and inheritance runs therefore 
in the female line. The children of a man are not his 
heirs ; his sisters, sister’s children, and others related to 
him in the maternal line succeed to his estate. 

24. Under a system so singular, the family group 
must necessarily be of a type different from the ordinary | 
one. Itis termed a tarwad of which the remotest kindred 
is acknowledged to be a member, if living under the 
authority of the head of the family, and taking part in 
its religious observances. The eldest male member of 
whatsoever branch, is the head of the turwad, and is 
termed the Karnaven, and the other members are called 
Anandraven. The Karnaven has entire control over the 
affairs and the property of the family, and no member 
has the right to enforce partition of his ghare of the 
family property. The guardianship of children under 
the Molaber law belongs to their Karnaven and not to 
their father (Thatha Baputty v. Chakayatha Chatha, 7 
Mad. p. 179). 


Malaber. 
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25. In a system of promiscuous intercourse like that 
in Malaber, the ordinary state of widowhood is necessa- 
rily unknown. The position of the female is not affected 
by her connection with the members of the other sex. 
Whether so allied or not, she continues alike a member 
of her family, and lives under the tarwad roof. 

26. The law of Canara called the Alya Santana law 

poustomin i. similar to that of Malaber, with only this difference, 
that the management of property vests generally in 
females in Canara, and not in males as in Malaber (Munda 
Chetti v. Timmaju Hensu, 1 Mad. 383). 

27. As @ general rule the law of the Shastars is ob- 
served in practice by the Hindus throughout the country. 
It is only among certain inferior castes, and among cer- 
tain aboriginal tribes, that the customary law which 
actually prevails is different from the law of the Shastars. 
These tribes and castes have no written Codes of their 
own; and their general tendency is to adopt Hindu law, 
as will appear from the fact that even where widow mar- 
riage prevails it is considered less honourable. 

Among the Vairagis marriage takes place usually with- 

Marriage | Out any ceremonies prescribed by the Shastars. The re- 
tld Vaira} marriage of widows also takes place among them; and 
people of low castes generally turn Vauragis in order to 

marry widows. 





Section VIII. 
MARRIAGE CEREMONIES. 


1. It has been already stated that marriage among the 
Hindus, at the present time, is generally celebrated in 
the Brahmo form, even where a nuptial gratuity 1s taken 
Thecere. DY the bride’s family. The rites differ in their details 
moniesus- according to local or family usage. The most common 
edincelee forms are given in the compendia of Ram Datta, Bhava- 
riage by Hin. 2eva, Pasupati. A brief account of the leading features of 
dus. the ceremony may not be out of place here. 

2. On the forenoon of the day of gift, the nundimukh 

Vriani «OOF: Uta sradha is performed by the father or other kins- 
man of the bride and bridegroom in their respective 

houses. It is the ordinary Parvana sradha, and is per- 

formed on this, as on other sacramental occasions, under 

the name of Vridhi Sradh, with a view to render the sa- 

crament auspicious by the blessing of departed progenitors. 
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8. In the evening the bridegroom comes in procession/ 
to the bride’s héuse, and is there received with every| me prides 
mark of hospitality. The bridegroom sits in state on a froom goes 
gadee for about half an hour. The assembled guests, tthe house of 
friends and relations of the parties sit round him as in a{™° #4* 
Darbar. Learned Brahmins and their pupils discuss the 
Shastars. After awlle the bridegicom 1s taken to the 
altar where the ceremonies of Baran and Sampradan or 
first gift takes place. 

4, The Baran ceremony consists in giving the bride- 
groom padya or water for washing the feet, Arghya or{ the formal 
water mixed with flowers, grass and sandal paste, a stool/ welcome by 
or cushion to sit upon, and Madhupaikya or mixture of father. 
honey, curds and butter each giving and taking being 
being accompanied with the chaunting of set formula. 

5 The bridegroom is then taken to the inner apart- 
ments in order to have honours and benedsctions from the The formal 
matrons, and also for the performance of certain cere- bhatt 4 
monies known as Stree Achar, not recognized 1n the Shas- °f *he family. 
tars. The essential part of the Stree Achar is the Satpak. Satpak. 
The husband stands on a piece of stone; and the bride is 
carried on a board seven times round him. 

6. After these preliminary ceremonies, the bride and 
bridegroom are again brought before the altar; and the ,,The gift of 
bride is then formally given to the bridegroom by her her father of 
father or uther guaidian. The bridegroom then recites gine" &4 
the following text which is called wmHaqfa:—e = té wart 
WET; WTR ATRESIA, BTATSTAT BTA: cfaTetaT BTA: STE. 
wees; aaa a Uimzerfa;, wast 

“Who gave her? To whom did he give her? Love 
gave her. To love he gave her. Love was the giver. 

Love was the taker. Love has pervaded the ocean. 
With love I accept her. Love! may this be thine.” 

7. The giver next presents a piece of gold to the 
bridegroom to complete the gift according to the Shastars. 

Househojd furnitures of all sorts are also given to the 
bridegroom at the same time, and sometimes land and 
other property are given also. 

8. Marital dominion is acquired by the Sampradana or 
gift of the bride by her father. The puriicatory cere- 
monies take place after Sampradan, either at once or at 
sometime within the next four days. The purificatory 
ceremonies consist primarily of three parts, viz, :— 


The Darbar. 
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The oceult 1. Taking of hand (wfaqwe). 
ceremonies. 2. Uttara Bibaha or subsequent ceremonies. 
8, Final ceremonies. 


9, The Panigrahan is commenced by the kindling of 
the holy fire in the prescribed form. The Panigrahana 
and Uttara bihaha rites consist of several distinct cere- 
monies, the most important of which are the following: 


( 1. Oblation of parched rice 
mixed with the leaves of Sami 


(STs e771) 

2. Ascending of the bride on 

1. Panigrahana a piece of stone (firattrey) 

8. Walking of seven steps 

(anqetaaa) 
- 4, ‘Taking of hand ( ergw- 

weq) 

1. Sitting on the hide of an 
ox (Waewairayy) 


2. Shewing the pole star 
(yarquta). 

3. Shewing the star called 

2. Uttarbibaha Anuradha. 

4. Kneeling down of the 
bride before the bridegroom, the 
bride announcing herself as be- 
ing of the Gotra of her husband 


(afaatrarfaates). 
( 1. (@awateeqeera) or oblation 


of charu. 

2. The oblation called (wm 
; (zeTaN) or entering the 
$. Final ceremonies < house. 

4. Getting into the convey: 

a ance &c., (qrarerea Way y 
QUUFIAYATSeTH) 

5. The Hom prescribed for 

performance on the fourth day. 


MARRIAGE CEREMONIES. 87 


10. Thoudi the above ceremonies are prescribed for 

\performance at aifferent times, yet in actual practice, 
‘they are performed at once. In all these ceremonies, the 
bridegroom is the actor. Various mantras are recited 
along with the several oblations to fire, and other cere- 
monies. By these mantras, blessings are invoked on the 
married pair, and the bride is enjoined to do her duties 
cheerfully. 

11. In the case of Sudras who are incompetent to 
perform the homa or oblation to fire, it is performed Necessity 
through the instrumentality of a Brahmin. Thisis,in = ~~ 
accordance with the opinion of Raghu Nundan, Nanda 
Pandita, Nilkanta and other authoritative writers. 

12. The bride is conducted in procession to her hus-_ Bride is 
band’s house on the day next after that in which Sampra- fekeni>, 
dan takes place. On arrival there the matrons of the husband's 
family receive the married pair with due henours. On the ghe remaing 
next day the ceremony of Pakspatsha usually takes place. days "> 
The friends and relatives of the husband are invited by 
him to a feast. Whule the assembled guests dine, the 
bride is taken into the midst of the party with a plate 
containing rice mixed with butter out of which she 
serves a portion on the plates of each of the several 
guests. If the bride’s tather belongs to an inferior 
family, then the relatives of the bridegroom sometimes 
refuse to recognize the bride in this formal way. The 
Phoolsajiya or flower-bed ceremony takes place on the 
second or third night, after which the bride 1s taken back 
to her father’s house, where she remains until maturity. 

18. Although the bride is supposed to be given in 
marriage without any solicitation on the part of the ‘he bride 
bridegroom, the bride is never sent to her husband’s  ——__ 7 
house without solicitation Messengers are sent from house where 
the husband’s house from time to time in order to induce until meatus 
the parents or guardians of the bride to consent to her ™7: 
being taken. But until maturity all sorts of excuses are 
held up; and the girl 1s never sent except for some 
urgent cause as a marriage or shradh or the illness of a 
near relative of the husband. If she is taken to her hus- 
band’s house on such occasions, she is brought back again 
immediately after the occasion is over. When at length 
the bride attains maturity, and she can no longer be 
detained, then the parting finally takes place. But in no 
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case is the girl sent without solicitatio.. un the part of 
the husband’s guardians. 





Section IX. 
NECESSITY OF CEREMONIES. 


1. According to the Hindu lawyers mantal dominion 
is acquired by gift of the bride; and by acceptance on 
remonies[the part of the bridegroom. But the relationship of hus- 
absolutely , {band and wife is a non-material essence. It cannot be 
create the re/ produced by a material cause like gift and acceptance. 
bandand {It can be produced only by the recitation of mantras 
eee prescribed in the sacred scriptures. Mantras alone are 
capable of producing a non-material effect. Accordingly 
Manu says :— 
aifirefent aaa frat ercereet | 
wat fae a fasten faafg: eae au 
Manu, Chap. VIII, 229. 


(The (recitation of) mantras prescribed for the taking 
of hand, is essential to the creation of the relation of 
husband and wife ; and marriage 1s completed with the 
seventh step. | 

2. There 1s no difference of opinion among the Hindu 
Jurists as to the necessity of mantras and ceremonies, in 
order to create the relation of husband and wife. ‘The 
relation being a non material one, it cannot be created 
otherwise than by mantras. The etymology of the word 


Wat also shews that a wife who is taken in marriage by 


due observance of ceremomies, can alone be regarded as a 
lawful wife. 

8. The son of a wife who is taken in marriage without 

won Observance of ceremonies cannot be considered as an 


The 
born ofa ° : 
bornofa, Aurasa son; for an Aurasa son is one who 1s begotten of 


bsken in mar wegat by her husband. Jajnyavalkyasays: S@r yavatar 


mouescan- Katyanasays: Srarat vere qaanufeaar fray, It 

not be con- ; 

dered asan thus appears, that unless the mother has undergone the 

Aureseson. purifying ceremony of marriage, her son cannot be called 
Aurasa. Certainly the purification cannot be effected 
without mantras. . 
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4. It = urped that the nuptial rites, prescribed 
in the Shastars, ake so cumbrous that an exact compliance 

with their details is by no means easy ; and that if those an that is 
ceremoniés be held necessary, real and bond fide mar- reguiredis: 
riages would stand in danger of being rendered invalid, in °°™ 
consequence of trivial defects of form. But there is no 

reason whatever for such apprehension. A substantial 
compliance with the prescribed forms is all that is neces- 

sary, in order to render the transaction legally valid. The 
Chandoga Parishistha says :— 


[Where the essential ceremony is omitted, it must be 
performed with all formalities again. But if an inci- 
dental ceremony is omitted, the whole ceremony need not 
be performed again; nor is the incidental ceremony, 
which was omitted at the proper time, to be performed 
over again.| If it appears that the parties engaged the 
family priest or any other priest supposed to know the 
rules and forms prescribed in the Shastars, and if it ap- 
pears that the parties substantially complied with the 
directions given by the priest, then the validity of the 
transaction cannot be vitiated by any accidental error. 
There are mantras which can remedy any accidental 
defect in the proceedings; and the priests generally take 
care to recite these mantras at the end of the ceremony. 

5. It has been well observed that “ ceremonies which 
strike the imagination serve to impress upon the mind 
the force and dignity of the contract.”” The observance 
of ceremonies in marriage not only secures publicity, but 
strengthens the marriage tie, in the eyes of the parties as 
well as of neighbours. I[t is also to be bornein mind that 
the preparation for ceremonies affords time for delibera- 
tion, and thus prevents hasty marriages. Questions as to 
the validity of marriage between Hindus are very seldom 
raised for adjudication in any Court of Law. This result 
is due mainly to the observance of those forms and cere- 
monies which the Hindu legislators and sages prescribed 
and enforced. It is true that the Brahmin lawyers are bene- 
fitted by the observance to a certain extent. But the 
higher classes of Brahmins very seldom do the work of 
priests; and it would be doing injustice to the sages to 
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suppose that they prescribed ceremonie. ior their own 

benefit only. 
6. The usual ceremonies being observed, marriage be- 
Consumme- comes complete and irrevocable, and cossummation is not 
Hon enc. necessary to render it valid. There is no distinction in 
complete the Hindu law between consummation and non-consummation. 
7. It was at one time doubted whether questions as to 
Thejuris- the validity of Hindu marriages could be tried in the 
diction of Courts, irrespective of any question as to right to property 
Gourts tour” In the case of Anjana Dasi v. Praladh Chundra Ghosh,’ 
of marriage. Mr. Justice Glover, tollowing an early case, held that suck 
questions could not be tried by the Civil Courts; but or 


appeal this decision was reversed. 


Doe ee ns Nl 


. Secrion X. 
TIME FOR CELEBRATION OF MARRIAGE. 


1. The time for celebration of marriage has to b 
fixed with various astrological considerations. These d 
affect the validity of the marriage according to som 
authorities. But in practice marriage sometimes take 
place in intercalary months, and at times which are de 
clared as improper. 
2. There is only one question connected with tin 
Whethersa Which has been supposed to have a legal aspect, namel: 


yweoms = fwhether marriage solemnized during impurity (asauch) « 
take plece either party, owing to the birth or death of a kinsman, 


pesto valid. There can be no doubt that one, under impurit 
on account of cannot utter the Vedic mantras without which there cé 
the pitthor be no valid marriage. There is no reported case on tl 
near relative. point. Buta very similar question arose in the case « 
malinga v. Sadasiva (1 W. R. P. C. 25). In that ca 
it was contended that adoption during impurity is invali 
But the point was not decided, as it was found as a fa 
that the adoption had taken place after the period : 

impurity had expired. 
S$. The question as to the valility of an adoption, du 
ing impurity, was at one time hotly discussed among t 
leading Pandits of Nadiya, with reference to an adopti 





* 14 W. B. 408. 
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made by the then Raja of Nadiya. The boy taken 
in adoption lost \is mother soon after his birth; and he 
was taken, while he was only six months old. The ques- 
tion was raised affer the ceremony had taken place. The 

riest who presided was himself one of the leading 

andits of Nadiya. But he justified himself on the 
ground that there can be no impurity, unless impurity is 
accepted. A child of six months cannot accept impurity ; 
and such a child cannot be impure. In that case the 
adopter was not impure. None of the living Pandits 
admit now that an adoption or marriage can take place 
during impurity, for the maxim is— 


Wet TRS we Hayy 





Sscrion XI. ad 
GUARDIANSHIP IN MARRIAGE. 


1. A female is not regarded in Hindu Law as an ac- 
tive party in marriage. The bride 1s viewed, in the more 
approved forms of marriage, as the subject of gift by her 
father or other guardian. The Shastar authorise Swam- 
var or selection of husband by the bride herself if she has ,,2>%8¢4"! 
none to give her in marriage (Jajnyavalkya Chap. I, v. yar or sel: 
64). But in actual practice, girls are given in marriage, groom by 
by their guardians, before puberty ; and Swamvar may be — ‘Tn pract 
said to be obsolete. oe 
2. As the marriage of girls takes place while they are 
yet infants, the father or other guardian has to select 
the bridegroom and also to preside at the ceremony. 
The order in which the right to guardianship vests is 
given somewhat differently by different sages. Yajnya- 
valkya says: — 
Pret Faaraer ara Saar sara AAT | Who o 
WITS: THe Teale: TE TT A fn marr 
fThe father, paternal grandfather, brother, kinsman, and 
mother being of sound mind are the persons to give away 
a dameel.] ” 
8. This order is accepted in the Mitakshara, and is the 422614 
law all over India, except Bengal. tie Mt 
‘Bes 
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4. Of the other sages, Narada says :-+~ 


frat ware we weal wre ara: Fer 
RATAN ATHY THT FATT SCT hi 
Brat wars wahet seal afe aH | 
MATH Aaa Kat Ty: STG: 


[The father himself will give the daughter (in marriage) 
or her brother by the father’s consent; the maternal 
grandfather, the maternal uncle, the Sakulya and Bandhus. 
The mother in default of all these; provided she be of 
sound understanding, otherwise the members of the caste 
will give the daughter in marriage]. 

Vishnu says— 


frar Fravast wrat eRe AraTHeT aTaTe fa 
Wyse: qawe wafaeyp: We We 


[The father, paternal grandfather, brother, Sakulya 
maternal grandfather, and mother are the givers of a 
damsel ; in default of the first, the next in order, if in the 
natural state of mind.] 

5. By reconciling all these texts, Raghunandana has laid 
down that the persons entitled to give a girl in marriage 
are the father, paternal grandfather, brother, Sakulya 
maternal grandfather, maternal uncle and mother if of 
sound mind. 

6. It will be seen that the order of guardianship in 
marriage differs from the order of guardianship for other 
purposes. A very inferior position is assigned to the 
mother in the order of guardians for marriage, though for 
other purposes, she is only next to the father. The Su- 

reme Court of Calcutta, accordingly, held in the case of 

anaki Pershad Agarwala, that the brother was the per- 
son entitled to give a girl in marriage in preference to 
the mother. But in a recent case, the text of Yajnyaval- 
kya has received a construction which, to some extent, 
reconciles it, with the natural rights of the mother. In 
that case, the plaintiff, a divided brother of the defendant's 
deceased husband, claimed an exclusive right to give in 
betrothal the infant daughter of his deceased brother, 
and to have a sum of money paid tohim by the defendant 
for the expenses of the marriage. The High Court of 
Madras in deciding against the plaintiff appellant observ- 
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ed “ Upon reasoitand principle, and the application of the 
existing law, in reyard to the independent position of the 
defendant, both as, guardian and proprietor of the estate 
derived from her’ husband, we come to the conclusion 
that the law does not warrant a declaration of the abso- 
lute right set up by the plaintiff We are of opinion that 
the duty was enjoined on the husband’s kinsmen in order 
to ensure the making of a suitable provision for the be- 
trothal of daughters before reaching the age of puberty. 
If, on a choice being made of a person in every way suita- 
ble to be affianced, a mother, without sufficient cause, 
improperly refused to accept him, and obstructed the be- 
trothal, a suit to compel her to allow the ceremony to take 
place, and if she was chargeable, to provide for 1ts celebra- 
tion, would probably be successful. But no Court, we 
think, would be justified in granting such relief, if the 
mother’s refusal and resistance were betause of serious 
objections to the person chosen. Nor, we think, would 
the betrothal of a daughter with an unobjectionable per- 
son of the mother’s selection be restrained at the suit of 
the brother or other kinsmen of the father who had been 
consulted by the mother, and had, without sufficient cause, 
objected to the betrothal. It would seem from the express 
provision made by the law for the choice of a husband by 
the girl herself, in case of neglect on the part of her rela- 
tives, that the duty does not amount to an enforceable 
legal obligation, and the effect of restraining the betro- 
thal in such a case would probably be to aid in thwarting 
betrothal before puberty, the very purpose for which the 
duty was enjoined. (Nama Sivyam Pillai v. Annamai 
Umal, 4 Mad. 339.) 

In the case reported in 8 I. L. BR. p. 266 the paternal 
uncle of a girl sought to restrain her mother from giving 
her in marriage, and also prayed for having the custody 
of the minor in order to dispose of her in marriage with a 
bridegroom of his own selection. It was held that the peti- 
tioner was entitled to the relief which he asked under Act 
IX of 1881 (Bromo Maya v. Kashi Chundra, 8 I. L. R., 
Cal. p. 266.) 

7. It has been held in the case of Ram Bunsee Koon- gtep-mother 
wara v. Soobh Koomaree (7 W. R. 321) that the word cannot bea 
‘ mother’ in the texts does not include step-imother. marriage. 

8, It was also held in that case that where, as in the 


Among 
Kulins the 
mother ma 
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instance of Sakulyas, the order of guardianship is not 
definitely laid down, the Court has the/discretion to select 
@ proper person as guardian, and in the exercise of this 
discretion, the Court held that the paternal grandmother 
of a girl was preferable to her step-mother as her guar- 
dian in marriage. 

9. It has been held that a Kulin Brahmin, who hag 
many wives, and visits the mother of the daughter after 
long intervals of absence during which she continues 


give # dang -under the guardianship of her mother, is not such a 


natural guardian of that daughter as her mother (Madhu 


deter bo lie. one Mookerjea v. Jadub Chandra Banerjea, 3 W. R. 
4 


10. This ruling seems to be laid down too broadly. 
But the actual decision of the case did not go further than 
laying down that if the mother has already given the 
daughter to a saitable bridegroom, such marriage cannot 
‘be declared void on account of any objection which the 
father may subsequently raise. As the daughter has the 
power of Swamvar, if no one gives her in marriage before 
maturity, the actual decision in the case of Madhu 
Sudan v Jadub Chandra is unexceptionable. 

11. From the texts which make it incumbent on the 


Forfeiture father to give his daughter in marriage before matu- 


of the right 
to give. 


rity, and from the law as to Swamvar, it follows :— 


| 1. That the power which the father possesses is 

| more of the nature of a duty than a right. 
2. That the father may forfeit the right by fail- 

| ing to discharge the duty in accordance 
with law. 


12. Although there are some conflicting texts, yet the 
modern Hindu Jurists are agreed that the father has no 
absolute dominion over his children, as over goods and 
chattel. It is said that the father has the right to give 
his daughter in marriage. But as no gift can be made of 
that which is not property, the word gift, in reference to 
the marriage of a daughter, must be held to be used in a 
secondary sense. Properly speaking, the right of the 
father in the matter, consists in his power to select the 
bridegroom, and to preside in the ceremony. So far as 
other people are concerned, it is a right. But so far 
as the daughter is concerned, it is a duty. While the 
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daughter is yet « minor, she must submit to the will of 
the father or other guardian. But neither the father 
nor any other guardian can have the right to dispose 
of her in a mander not warranted by law. In the 
Asura form of marriage which is lawful for Sudras, 
a Sudra father may take money from the bridegroom. 
But if, for the sake of money, he be about to give the 
girl to one who can by no means be considered as a 
suitable bridegroom, then I conceive the father forfeits 
his right, and the next in order of guardianship may sue 
to prevent the match from taking place. There is no 
direct ruling or authority on the point. But considering 
the abuse which is sometimes made by Hindu fathers, it 
is much to be desired that the Courts of law should inter- 
fere, where it is absolutely necessary to do so in the inter- 
est of the child. The Kulins of Bengal and persons in 
indigent circumstances sometimes give their httle daugh- 
ters to decrepit octogenarians. The influence of public 
Opinion has done its utmost; but the evil will not be 
rooted out of the country, without the interference of the 
Courts. The law of the Shastars seems to be clear 
enough. There is no reason why the Courts should re- 
fuse to exercise their jurisdiction in the matter. 

18. It has been held that if a marriage is brought 
about by fraud or force, without the consent of the 
natural guardian, then such marriage may be declared 
void by the Courts (Anjana Dasi v. Pralhad Ghose, 14 
W. R. 403.) Buta marriage by force may be regarded 
as a Rakshasa marriage and need not be necessarily void. 
Whether a suit for damages lies for infringement of 
right to give in marriage, is a question on which there is 
no direct ruling. 

14. <A guardian may delegate his authority to another 
(Golamee Gopi Ghose v. Jogeshwar Ghose, 3 W. R. 193.) 


Szotrrion XII. 


RIGHTS OF HUSBAND AND WIFE OVER EACH 
OTHER’S PERSON. ° 


1. It follows from the very nature of the matrimonial 
relation, that the husband and wife must be entitled to 
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the society of each other. It is one of the express condi- 
tions in the nuptial vow, that each should be the associate 
of the other; and the sages denoun{e the desertion o1 
neglect of either party by the other a, punishable in this 
world and in the next. While the wife is directed to be 
obedient to her lord, the husband is likewise required 
honour a virtuous and loving wife. 
2. The rights which the husband and the wife acquir 
Marital, over each other’s person by marriage are regulated anc 


rights are 
determined defined by law. The legal consequences which flow fron 


by law and : ; ‘ 
notbycon- marriage cannot be avoided or modified by contract. Mam 
BAYS :— 
e e ~, 
a fasgafreanat we Wea PATA 


[Neither by sale nor by desertion can a wife be release 
from her husband.] Following the spirit of this rule, th 
High Court of. Bengal held in the case of Sitaram - 
Ahire Heranee (20 W. R. 49) that “itis contrary to tk 
policy of the law to allow persons by a contract betwee 
themselves to avoid a marriage on the happening of an 
event they may think fit to fix upon.” The event in th: 
case was the husband’s ceasing to live in the wife’s pate 
nal village. 

8. Although, under certain circumstances Hindu la 

Partics allows either party to desert the other, yet the text 
may desert Manu quoted above shows, that neither by sale nor } 
undercer. desertion 1s fhe relationship dissolved altogether. Eve 
tain ciroum- death does not destroy the connection. Even after t! 
the relation: ‘death of one of the parties, the survivor is required “to px 
dissolved. form the funeral obsequies, and to give oblations of foc 

and libations of water to the deceased. Even if there 
a son, still the survivor of the married pair, is required 
give libations of water to the deceased. These facts sh 
that the connection created by marriage is not dissolv 
even by death. When both the parties are dead, they : 
supposed to eat together the Pindas offered to them 
their sons, grandsons, &c. 

4. Under the Hindu law, as indeed under most ot! 
systems, the liberty of the wife is liable to be conside 
bly restrained by the husband. The duty of attend 
on her husband which is so strongly inculcated, obli 
her to follow him wherever he chooses to reside. A H 
du husband would not be punishable under the Pe 
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Code (sec. 339) for exercising restraint on his wife, for send 
wife can have no right to go wherever she chooses with-| 
out the consent of phe husband. 

5. Though there are some texts which authorize the 
chastisement of a wife to a slight extent, yet the authori- 
ty of those texts is more than counterbalanced by others 
which require that women should be honoured as god- 
desses. The beating of a wife is strongly condemned by 
pu Opinion, and as it is generally believed, that the 

eating of a wife brings on poverty, it is very rarely prac- 

tised. A husband who beats his wife is punishable under 
the Indian Penal Code. 

6. The custody of an infant wife belongs, as a rule, not} The huebanc 


to her parents but to her husband. Yajnavalkya says :— guardian of 
@ WhO 18 
cea. wat fra, feat aFH:, Ty area: ii under age. 
Yajnavajkya I, 85. 
[The father protects the unmarried damsel, the hus- 
band protects her after marriage, her sons protect her in 
old age. ] 
¢. In the case of Kati Ram Dookhanee v. Musamat 
Gendhinee (23 W. R. 178) Mr. Justice Markby observed, 
“The marriage of an infant being under Hindu law 
Jegal and complete marriage, the husband, in my opinion, 
has the same nght, as in other cases, to demand that his 
wife shall reside in the same house with himself.” la-witels By a ou: 
oun the 


however, a well established custom exists for a child-wifet - 

to remain away from her husband, and not to come to/enuid write 

live with him in his house, until a certain event hagin- oo 

occurred, such custom has been recognized by the Court father’ until 

(Suntosh Ram v. Gera Patuk, 23 W. R. 22). "maturity. 
8. By the act relating to the guardianship of minors 

(Act XL of 1858) it is provided that nothing in the 

Act shall authorize the appointment of a guardian of 

the person of a female whose husband is not a minor. 

Where the husband is himself a minor, his guardian 

would, as a rule, be also guardian of the wife. This 


follows the rule :— 


wea ware: ofrre: TH: GT: | 


Where the wife i is an infant and the husband seeks to 
have her in his custody, the proper course for him is to 
proceed according to the provisions of Act IX of 1861. 


18 
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Sammery The husband may also by a civil suit obtain an injunction 
proceeding upon any person detaining the wife, to abstain from put- 
possession of ting any obstruction in the way of the wife’s returning to 

r her husband. But no order can be made upon such per- 

son directing him to send the wife to her husband. 
9. Where the wife 1s qualified by her age to perform 
Buitfor her conjugal duties, the proper remedy for the husband 
eee nicaal is a suit for restitution of conjugal rights (Moonshee 
rights. Buzloor Rahim v. Shumsoonissa Begum, 11 M.I A. 551). 
Though this case was one in which the parties were 
Mahomedans yet the rule applies and has been applied to 
Hindus (Kati Ram Dookhinee v. Gendhinee, 23 W. R. 178; 
Jogendra Nandinee v. Hary Das, 5 I. L. R., Cal. p. 500). 
10. It used to be held at one time that, in a suit for 
restitution of conjugal rights, the decree should direct the 
delivery of the wife bodily into her husband’s hands. 
he language ~f Art. 34 of the second schedule of the 
‘Limitation Act (Act XV of 1877) which provides for suits 
or the recovery of a wife would appear to favour such a 
view. But it may be now taken as settled that the pro- 
per form of the decree should be thus “that the plaintiff 
is entitled to his conjugal rights and that his lawful wife, 
the defendant, be ordered to return to his protection” 
Koobar Khansama v. Jan Khansama, 8 W. R. 467 ; Cho- 
tur Bebee v. Amarchand, 6 W. R. 105.) 
11. Regarding the mode of execution of such a decree 
there was some difference of opinion in the Indian Courts. 
While it was held by the High Conrt of Bengal in the 
case Of Gatha Ram Mistree v. Kochin Attea Doomnee (3 
cect ae W. R. 179) that the decree in such cases could only have 
the decree. the effect of a declaratory decree, and was incapable of 
enforcement by any coercive process against the wife, the 
Bombay High Court ruled that in case of disobedience 
the decree could be enforced by imprisonment of the wife 
under section 200 of Act VIII of 1859. The question 
has now been settled by section 260 of the Civil Proce- 
dure Code now in force. 

12. For suits for the restitution of conjugal rights the 
ioa period of limitation is two years, from the time when 
°"- such restitution is demanded and refused, the party re- 

fusing being of full age and sound mind (Act XV of 1877, 
2nd Schedule, No. 85 ) 


18. Though as a general rule either spouse is entitled 


The per 
of limi 
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to a decree for restitution of conjugal rights against the 
other, there are cases in which such decree will not be 
Anes Thus wen a custom, binding upon a particu- 
class or caste, is established, by which the husband is 
not to cohabit with his wife until a second ceremony is 
gone through after marriage, a claim for restitution will 
not be enforced where such ceremony has been neglected. 
Gare Chand Kolta v. Mt. Jonakee, 24 W. R. 228; 25 W. 
. 386. 
14. ‘The Hindu law allows the wife to desert her hus- 
band, if he is a lunatic or a deadly sinner, or an eunuch or _Giroum- 
@ person afflicted with any loathsome disease. Accord- which justify 
ingly the High Court of Bombay refused to decree restitu- 8 wife to live 
tion of conjugal rights in favour of a husband who was 
suffering from leprosy and syphilis, (Bai Prem Kuver v. 
Bhika Kuhanji, 5 Bom. 209). 
15. How far cruelty and ill-treatments would be an 
answer to a suit for restitution of conjugal rights is an | Cruelty ‘ 
important practical question. It is not every unkind act ment 
that would disentitle a husband to enforce his marital 
rights. The mere taking of a wife’s jewels or the marry- 
ing of a second wife has been held to be no bar toa 
Hindu husband’s claim for restitution of conjugal rights, 
(Jeebo Dhan Banya v. Mt. Sundhoo, 17 W. R 522; Vera- 
swamy Chetti v. Appaswamy Chetti, 1 Mad. 375; Sita 
Nath Mookerjea v. Srimaty Haimabutty, 24 W. R. 337, 
Jagendra Nardinee v. Hary Das, I. L. R. 5 Cal. 500). The 
question what constitutes legal cruelty, sufficient to bar a 
claim for restitution of conjugal nghts was very fully 
discussed by Mr. Justice Melvill in Yamuna Bai v. Na- 
rayan Moreshwer Pendse (1. L. R. 1 Bomb. 164) and the 
conclusion arrived at is, that the Hindu law on the question 
of what is legal cruelty would not differ materially from 
the English law; that to constitute legal cruelty there must 
be actual violence of such a character as to endanger 
rsonal health or safety ; that mere pain to the mental , 
eelings, such for instance as would result from an un- 
founded charge of infidelity, however, wantonly caused | 
, ig keenly felt, would not come within the definition of 
gal cruelty. 
16. Cruelty and ill-treatment by the mother or sister 
of the husband would justify the wife in demanding sepa- | 
rate residence and maintenance. There is no decision on 


Wife not 


bound to live 


with a 
degraded 
husband, 


| 


A 


infidelity in 
the wife. 
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the point. But it follows from the principles recognized 
in the cases cited above. 

17. Where a husband had ill-treatel a wife on account 
of a favourite mistress, and had agreed to separate from 
the wife, and had refused her maintenance, it was held 
that he was not entitled to insist upon the restitution of 
conjugal rights. (Moola v. Nandy and Mt. Poonia, 4.N. 
W. P. 109) Conjugal infidelity in the husband does not 
justify a wife to live apart. 

18. Where a Hindu husband kept a Mahomedan mis- 
tress, the Court considered that this was such conduct as 
rendered it impossible for his wife to live with him (Lala 
Govinda v. Dowlat Bati, 14 W. R 145.) By having inter- 
course with a Mahomedan, a Hindu becomes degraded. 
Such being the case, the wife ceases to be under any obli- 


gation to live with him. For the law is uftawufad usta, 


19. For the same reason a person who has renounced 
Hindooism is not entitled to enforce a claim for restitution 
of conjugal rights. Act XXI of 1850, by enacting that 
loss of caste or change of religion shall not inflict on any 
person forfeiture of rights or property, may seem to 
throw some doubt on the point. But it is now settled 
that a Hindu who becomes a convert to Christianity can- 
not claim restitution of conjugal rights (Muchoo v, Ar- 
zoon Sahoo, 5 W. R. 235.) 

20. The case in which a Hindu husband or wife be- 
comes a convert to Christianity, is provided for by Act 
XXI of 1866. Under that Act a convert can sue the 
Hindu husband vr wife for conjugal society, and in case 
of refusal by such husband or wife to cohabit with the 
convert, on the ground of change of religion, the mar- 
riage between the parties is declared as dissolved. * 

21. Conjugal infidelity in a wife would bar her claim 
for restitution of conjugal rights. The Hindu law allows 
a disloyal wife to be forsaken. Manu says :— 


were fe ot med aeneqar frye | 
wey Give: Sek wearg fret 4 


22. According to Vijnaneshwar, an unchaste wife is not 
to be turned out of doors; but should be deprived of all 
her honours, and made to live upon gruel (See Mitak- 
shara on Jagnyavalkya I, 82). If the wife leaves her 
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husband’s house of her own accord, for purposes of adul- 
tery, she cannot claim to be taken back (Ilata Savitri v. 
Narayan, 1 Mad. HH. C. 372). It would appear from the 
commentary of the Mitakshara that unless adultery is 
followed by pregnancy, 1t would not justify the husband, 
in forsaking the disloyal wife. It seems that forsakin 
of the wife is allowed only where the wife becomes preg 
nant by adulterous intercourse. (Mit. on Jajnyavalkya 
Chap. I, 82.) If adultery is not followed by pregnancy. 
then after expiation and after menses a wife may claim 
to be taken back. 


2 ew aqat 


If the wife would not perform penance, nor abandon 
her course of vice, she may be turned out. Vira Mitra, 
Chap. L1], Part 1, sec. 10. 

23. According to the Hindu Shastars fdultery is a sin 
and also a crime. The Indian Penal Code, however, 
exempts the female offender from punishment, and makes 
the adulterer only punishable, at the instance of the hus- 
band. The reason for this indulgence in favour of the 
female offender is, that it would be inequitable to punish 
a Hindu wife for adultery, so long as the law allows the 
husband to take any number of wives. 

24. Among English text writers on Hindu law there 
is some difference of opinion as to whether a civil suit 
would lie against an adulterer. It is true that, according 
to Hindu law, adultery is criminally punishable. But 
there is nothing in Hindu law to prevent a civil suit also. 

25. The Bombay Sudder Court in one case awarded 
damages to the husband who sought to recover his wife 
from the defendant who had enticed her away (Hurku 
Shunkar v Ranju Monohur, 1 Bor. 353 cited in Morley’s 
Digest, 288 The Supreme Court of Calcutta also held 
that a civil suit for damages may be brought against an 
adulterer even where the parties are Hindus. Soodasur 
Sain v. Lokenath Mullik (Montriou, p. 617). 
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Section XIII. 
EFFECT OF MARRIAGE ON ‘PERSONAL 


CAPACITY. 
1. The Hindu law yields to no other system in main- 
. taining the unity of man and wife. But it is more equi- 


table, as it allows women to have a much larger share of 
freedom in the exercise of their rights during coverture. 
Re-marriage being allowed im other countries, the people 
there cannot be inclined to give any property to their 
wives; and the identity of the husband and wife is taken 
advantage of to maintaining the doctrine that a female 
can have no separate property. 

2. In this country also there was perhaps a time when 
married women could have no property of their own. 
Manu says :— 


WaT TTS ASE WY CITYAT:, GAT: 
at gafuavetn Gat AT ART 
Manu, Chap. VIII, 415. 


But at a very early period the sages laid down that un- 

Hindu married damsels, as well as married women, may hold cer- 

Foldsensy. tain descriptions of property as their own; and that 

ate property. neither the husband nor the sons, nor father nor brothers 

can have any right over such property. The property 

which a married woman brings from her father’s house, 

\ whether at the time of her marriage or afterwards, and 

ithe personal ornaments given by the husband or his rela- 

tives naturally come to be regarded as Stridhan or sepa- 

rate property. Ata later time certain kinds of property 

are included in the category. And ultimately the doc- 

trine is established, that females are capable of holding 
any kind of property as their Stridhan. 

4, Re-marriage of widows being unknown in this coun-_ 
try, people generally settle a large portion of their wealth 
on their wives partly as a provident fund, and partly out 
of affection. Hindu wives being thus allowed to hold 
separate property, they are also allowed to enter into con- 
tracts independent of their husband. The sages by de- 
claring that the wife is bound to pay the debts contract- 
ed by her, clearly recognize her power to contract. 
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5. A Hindu married woman is under the Indian Con-, a rinaw 
tract Act (sec. 11) competent to contract, if not disquali-[marioa we. 
fied by reason of nflinority or unsoundness of mind. her Date cone 

6. A Hindu married woman may sue and be sued pendently of 
alone and in her own name (Bhoirav Chandra Das v. silent eta 
Madhub Chandra Poramanik, 1 Hyde, 281). She may also and be sued 
sue and be sued by her husband. *\aione, 

7. A Hindu wife is not exempt from arrest in execu Notexempt 
tion of a decree (Maharanee Adhiranee Narain Coomari v4 f0™ 8sres® 
Boroda Sunderi Dabee, 10 W. R. 21; sec. 640 of Act 
XIV of 1882.) 

8. As a consequence of the legal identity of husband 
and wife, and with a view to prevent mutual distrust, it, May bes 
was at one time a fundamental rule of English law, that 0} Spee a: 
husband or wife could not be a competent witness for o 
against one another. In India the husband or wife o 
any party, in any legal proceeding, whether civil or crimt 
nal, may be a competent witness in such proceeding (sec 
120, Evidence Act) Communications made during coverp 
ture are privileged (sec. 122). 

9. A Hindu husband may marry again during the life- 
time of his wife, though such marriage, 1f contracted | May be 4 
‘svithout just cause, is disapproved. The causes which by another 
justify supersession of the wife and re-marriage during/¥¥- 
her lifetime are barrenness, continual ill-health, miscon 
duct &c., as mentioned in the texts quoted in p. 67. 

10. Although a barren wife, or one who produces only 
daughters, may be lawfully superseded; yet 1t is doubtful But may not 
whether such a wife can be forsaken. It would seem that be toeege™ 


. . ° ° adultery un- 

a virtuous wife can never be forsaken, for @ta is one thing expiated or 
' ‘ : followed by 

and wfydea or supersession is another thing. pregnancy. 


11. Divorce or dissolution of marriage is unknown in, jy, ooun 
the written laws of the Hindus. But there are some low|known in 
castes in the Bombay Presidency in Assam and certain ee ahi 
other places, among whom the practice of divorce and thejed by custor 
re-marriage of divorced wives prevail. The ground upon #028 the 
which such divorce is most commonly granted, is the the Wester 
mutual consent of the husband and the wife, the former and among 
granting the latter a char chitti or letter of relaase. Divorce coittna.*”” 
is also allowed on the ground of ill-treatment. Kasi Ram ‘bes. 
Kripa Ram v. Bar Umba, 3 Morley, 181 The Panchayet 


or the heads of the caste sumetimes granted divorce even 
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against the will of the husband. But the Courts of law 
have refused to recognize the authority of the caste as- 
sembly in the matter (Reg. v. Sambhyy Raghu, I. L. R. 1 
Bom. 347; Rahi v. Govind, Ib. 116; Narayan Bharathi v. 
Laving Bharathi, [. L. R. 2 Bomb. 140; Reg. v. Korsan 
Goja, 2 Bom. 117.) 

12. In the last case the prisoner Korsan Goja had 
married and cohabited with one Rupa a married woman 
who had repudiated her former husband without his con- 
gent. Thereupon Korsan was tried for adultery, and 
Rupa for marrying again in her husband’s lifetime. 
The defence was, that by the custom of the caste, a woman 
might, without the consent of her husband leave him, and 
contract a valid marriage called natra with another man. 
They were both convicted, and the High Court of Bombay, 
in upholding the conviction, observed: ‘* We are of opi- 
nion that such caste custom as that set up is invalid, as 
being entirely opposed to the spirt of the Hindu law ; 
and we hold that a marriage entered into in accordance 
with it, is void.” 

13. According to the written law of the Hindus, the 
relationship between the husband and wife can never be 
dissolved. Under certain circumstances, the parties may 
forsake, 2. e., forbear from the company of each other. 
But even then their relationship is not dissolved. 

14. The forsaking of a faithful and loving wife is, ac- 
cording to the sages, punishable by the king. Narada 
BAYS :— 

wagararazer cat aedt seraet | 
RINT VATA CT CST WIT 

15. Though there are several texts which authorize 
the marriage of widows, or indicate that the re-marriage 
of widows is legal, yet for several reasons the marriage of 
widows has become obsolete from a very early period. 
There are some passages in Manu which denounce the 
re-marriage of widows. But these psssages are evidently 
interpolations. The question being now set at rest by the 
Legislature, it would not be of much use to discuss it 
here. Suflice it to state here that, according to the ortho- 
dox pundits of the country, the re-marriage of widows is 
legal; for, beside the express text of Parasara, there are 
ample indications in the Shastars to shew that the re- 
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marriage of widows is not absolutely prohibited. One of 
the several kinds of sons recognized in the Shastars is the 
son of the re-married widow. Then again, the following 
text of Vishnu provides a rule for partition where the 
mother is married successively to two husbands. 
wmaral earee faacr ery Hatez | 
ware fry aye a_w a A: a 

The practice, however, having become obsolete from a 
long time, certain ideas have gained ground which are 
inconsistent with it. For instance, it 1s now generally 
supposed that a daughter must be given in marriage by 
the father or other guardian, in order to constitute a valid 
marriage. There is clear authority in the Shastars for 
Swamver or selection of husband by the bride herself. 
But as Swamver has become obsolete also, the Hindu of 
the present day cannot conceive how a ,widow can be 
remarried. 

16. The form of marriage, which prevails at the pre- 
sent time, favours the idea that there can be no marriage Pe trem 
unless the father or other guardian makes a gift of the sistent with | 


bride. The whole ceremony partakes of the nature of a ty of the 


gift; and the gift 1s supposed to be of a similar nature of widows. 
to that of any other article. But the fact is, that the 
father only presides at the ceremony; and though the 
ceremony is made to partake of the nature of a gift, 
there can be no such thing asa gift of a child by the 
father. In a case of real gift, the donor has right over 
the thing given. Butina child, the father cannot have 
any such absolute right. He presides at the ceremony as 
guardian. 

17. Then again there are certain dogmas in the Shas- 
tars which are apparently inconsistent with the possibility | A dogma 
of the re-marriage of widows. It is believed that the mo- iaconsistent 
ther partakes of Pindas with her husband. Where the Wit} thepow 
mother was successively married to two husbands, the remarriage 
question arises whether she can partake of Pindas with 
her husbands after death. The fact is, that the mother 
does not eat out of the same plate. But only simultane- 
ously. By transmigration, the mother may be born again 
and she may be in one country and the father in another. 
The pinda may be eaten by them at the same time but 
not out of the same plate. 


14 


la the son 
® remar- 
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18. For the practical lawyer these questions are not 
of any importance at the present day. There is, however 


id widow, question connected with this subject which has practi- 


garded as 
| Aurasa 


cal importance. According to Hindu law, as laid down 
in the ancient Shmritis the son of a re-married widow 
held a very inferior rank among secondary sons. Ata 
later time all the secondary sons with the exception of 
Dattaka were declared obsolete. Though the re-mar- 
riage of widows has been declared legal by Act XV of 
1856, yet it leaves open the question whether the son of 
such re-married widow is to be considered as Aurasa or 
as Punarvaba. 

19. Section 5 of the Widow Marriage Act provides 
that “every widow who has remarried shall have the same 
rights of inheritance as she would have had, had such 
marriage been her first marriage.”? The remarried widow 
is therefore row entitled to inherit as heiress to her 
second husband, though according to the Shastars she is 
clearly not so entitled. 


THE SUBSIDIARY SONS. LUZ 


CHAPTER IV. 
THE LAW OF ADOPTION. 
Section I. 

THE SUBSIDIARY SONS. 


The ancient Institutes of the Hindus recognize fifteen 
different kinds of sons. To the legitimate son, begotten 
by a man himself, on his lawfully married fife, is assign- 
ed the highest rank ; and the son of the appointed daugh- 
ter is declared as equal to the Aurasa. But, beside the 
Aurasa son, and the son of the appointed daughter, there 
are enumerated in the Shastars several kinds of secondary 
sons. With reference to these secondary sons, Vrihas- 
pati says: 


e Th b i. 
aes ta oti aun, sone 
CHARA ITS: TERT TUT A orthe Ausans, 


warej frat get ae afs: sfafreterd 1 
wear agare yiarceaifsan a 


(Of the thirteen sons who have been enumerated by 
Manu in their order, the legitimate son and the son of the 
appointed daughter are the cause of lineage. As oil is 
substituted by the virtuous for liquid butter, so the eleven 
(secondary) sons take the place of sons in default of the 
legitimate son, und the son of the appointed daughter. 

The secondary sons are enumerated by the Rishis in 
the following texts. Manu says: 


Gree: Qaeda en: ala ws wy 
ASTRAY TINT TTY FE Ui 
erattre sereq wie: Grrdaeen | 
We ENG AIFS TATRA: 8 
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Jajnyavalkya says: 
SI Wace terege: UP rETET: | 


VIN: GINA GATTSATS Fh 
WT TE GHA ATHY FA: TA | 
BAN RYH IMIIT AATAS FAT AA: 
wewarat wararal era: Greia: ee: 
Rqreara feat aT YS TH Kwa UIA A 
mrare Anat Fomta: fea err we we: | 
Quial | Sy ew avifaq: saree: ti 
STS Wye Fa Sighs wey GA | 
frets nest Teint TG Te | 
For the texts of other Rishis, see Dattaka Chandrika 
sec. V. On going through these texts, it would appear 
that the secondary sons are of the three following classes: 
(1.) One class consists of those who are legitimate 
sons; but are held in low estimation on account of the 
mother being of a different caste, or on account of her 
scisseificas being a twice married woman. 
diary sone. (2.) The second class consists of illegitimate sons of 
certain descriptions. 
(8.) The third class consists of sons acquired by gift, 
purchase &c. 
With reference to class (1) it is to be observed that, ac- 
Class(1) cording to the sages, marriage is a Sanskara or purifying 
sons borne. ceremony. The rule which requires the Sanskara is 
lower caste gatisfied by the first marriage. The first marriage is for 
married wife. the sake of fulfiling a religious duty; the subsequent 
marriages are for the sake of lust. Ata time when the 
institution of marriage was not completely established, 
it was not possible to exclude the son of the re-married 
widow altogether. But in order to enforce marriage the 
sages found it necessary to lay down rules and dogmas 
which made the people look upon the re-marriage of 
widows with disfavour. In fact the sages themselves 
repared the way for the final abolition of the practice 
y including the son of the re-married widow among 
secondary sons. 
For reasons which are obvious, the legitimate son borne 
on a Sudra wife by a twice-born man was placed last in 
rank among secundary sons. The contempt which was 
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thus shewn towards the marriage of a twice-born man 
with a Sudra woman ultimately led to the abolition of 
such intermarriage. 

Class (2) of the secondary sons recognized by the early 
gages consist of — 

(1.) The Khetraja or son begotten on the wife of a | 
sonless man by his brother or other relative. 

(2.) Gudraja or son begotten on the wife by some un-| 
known person. 

(8.) Kamina or son begotten on an unmarried damsel. ' 

(4.) Sahoraja or son of a pregnant bride. | 

All these are illegitimate sons ;, and it seems altogether Gisss @ 
incomprehensible how they could ever be classed even 
among secondary sons. The fact is, that in the primitive 
times, a male child was a necessity. ‘The sonless father” 
as Mr. Mayne observes “ would find himself without pro- 
tection or support in sickness or old age; and would see |The reason 
his lands passing into other hands, when he became unable earlier sages 
to cultivate it.” Quite apart from the religious motive bueterda: 
upon which the sages lay so much stress, a son was 80 
indispensable, that as Mr. Mayne observes “ every contri- 
vance would be exhausted to procure one; and neither 
delicacy nor sentiment would stand in the way.” 

Although the Hindu sages Jay down that a son is abso- 
lutely necessary for salvation, it is doubtful whether the 
religious motive had any independent influence on the 
people generally, when they recognized the Khetraja and 
other illegitimate sons. In all probability, the practice 
existed long before the Shastars recognized it. If one 
reads between the lines, he would see that the sages 
do not recommend it. On the contrary by assigning reli- 
gious motives, they indirectly curtailed the practice within 
the narrowest limits. If Niyoga or appointment of a per- 
son to raise issue on the wife of another is legal, on account 
of the spiritual necessity of a son, then such appointment 
is not legal, except when the husband is altogether son- 
less. Nor was it allowable, except so far as was necessary 
for giving birth to one son only. When the practice was 
general, it would have been fruitless to declare it alto- 
ee! illegal. The sages could not presume.to abolish a 

ong standing and universal practice; at one stroke of 
their pen. 1t was absolutely necessary for legislators, in 
those ages, to show due respect for custom ; and it was 
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not altogether safe to declare such a custom illegal. In 
the case under consideration, the custom was abominable 
in the highest degree; but it was apparently universal; 
and it could not be declared as illegal all at once. The 
sages gave such @ basis to it, as to restrict it within the 
narrowest limits in the beginning, and to lead to its aboli- 
tion ultimately. 

In our times, the institution of marriage is so complete- 
ly established, that we can hardly form an idea of the 
difficulties which the early legislators had to encounter in 
bringing about this result. We take the existing order 
of things as a matter of course; and we are apt to look 
with horror on the passages of the Shastars which 
recognize the Khetraja, Gudraja and other illegitimate 
sons. Butit ought to be borne in mind that the sages 
were not working on a tabula rasa Their object was not 
to paint an iéeal picture of what ought to be; but to 
compile a code for the guidance of society. Such a code 
must recognize existing customs; and if a reformation 
appeared necessary, 1t was to be affected with a show of 
due regard to the existing customs. 

There are indications in the Shastars that the people, 
in those ages, not only recognized but quarrelled about the 
right to Khetraja sons To decide such disputes, the 
sages ruled that the Khetraja and the Gudraja sons 
should belong to the husband of the mother. When the 
husband of the mother was so anxious to have the nght 
of patria potestas over the bastard, it was but equitable 
that the bastard should be declared entitled to succeed 
as heir to him in default of the Aurasa. In fact that is 
a result which, in all probability, took place in the usual 
course of things in those times. It is quite possible that 
the bastard sometimes claimed equal rights with the 
Aurasa; and the sages did not extend but rather curtail- 

How the ed his rights. With the genius of true statesmanship, the 

en render- sages recognized the Khetraja and other bastard sons in 

‘obsolete. such manner as to lower their position as much as possi- 

ble; and to elevate that of the Aurasa in a corresponding 

degree. Thus every possible inducement was given to 

people to give their daughters in marriage instead of 

allowing promiscuous intercourse. The general preva- 

{ Yence of marriage has ultimately made the bastard son 
obsolete altogether in Hindu society. 
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The Shastars enjoin that a girl must be given in mar- 
ringe before puberty, and the sin incurred by not giving a 
girl in marriage before maturity is declared to be so great 
that, except among Kulins, the marriage of a grown up 
woman is unknown among Hindus. To a Hindu, unac- 
quainted with the custom of any other society but his 
own, the marriage of a grown up woman seems to be al- 
most impossible. Such being the state of things among 
the Hindus from a long time, the Kanina and the Saho- 
dra, have become obsolete altogether. 

The Khetraja and the Gudraja have long since become 
obsolete also. When the mariage tie was yet loose, and 
women were regarded asa sort of property, there could be 
nothing shocking in the practice of Niyoga. The mar- 
riage of a woman with two brothers successively is merely 
the converse of the marriage of a man with two sisters, 
which is legal according to the Shastars. On the death 
of the husband, the widow would continue to reside in the 
same house with her brother-in-law; and she would pass 
to the surviving brother who succeeds as manager. The 
transition is so natural, that it indicates great progress in 
civilisation in Hindu society that the practise of Niyoga 
has become obsolete. After the death of the father, the 
eldest brother succeeds him as manager and head of the 
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ane eldest 


family ; and the younger brothers look upon him as father wife being 


and upon his wife as mother. The sentiments thus 
developed find expression in such texts as the following : 


Qs wy wElea fre waraiwaa: | 
Reraarantte sae frat AUT Wl Manu IX, 111. 


[The eldest brother may take the patrimony; and the 
rest may live under him as under their father | 
Vrihaspati says: 


ayaa argera fornet forwer | 
Wy: THarret ey aa: THAT: A 


[The mother’s sister, the maternal uncle’s wife, the 
father’s sister, the mother-in-law and the wife of an elder 
brother are pronownced sinular to mother.) . 

The eldest brother’s wife is at the present day actually 
revered as mother; and the very idea of Niyoga would be 
shocking to a Hindu who is unacquainted with the fact 


gener 
wenerated as 


son became 
obsolete also. 
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that, at one time, it was legal according to the Shastars. 
All the secondary sons, with the exception of the Dat- 


aad the Kell taka, have not only become obsolete, but according to the 


ary sone are 
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Shastars, they are not sons at all in the presentage. Vri- 
haspati says: 
| waar: wre: Tar safer YF ycreee: | 
| mT Va a Miele fee 
{Sons of many descriptions who were made by ancient 
saints cannot now be adopted by men, by reason of their 
deficiency of power. ] 
Then again the Aditya Puran after reciting :— 


eniaatary gwar ofcre: 1 * 
wararaertiat frareq franfafi: 4 
goes on to say.— 


aif SrA ATS HTS TTA | 
faaftenfa airfe ererseta Ty: 0 
wHaate gyat ward TeaR_TT | 


The reader must notice the ground on which Vrihas- 
pati declares that the several kinds of secondary sons 
cannot be recognized as such in the presentage. Vrihas- 
P does not say, that the ancient custom or law is bad; 

ut that people in the present age have not power enough 
to do all that the ancients did. Thus due respect is 
shewn to ancient law, at the same time that it 1s repealed. 





Section IT. 
THE DATTAKA SON. 
It has been already stated that the secondary sons re- 


f cognized by the ancient Rishis have all become obsolete 


in the present age with the single exception of the Datta- 
ka. Thus the Dattaka form of adoption has acquired an 





* The recoggtion, as son, of any other than the legitimate and the Dat- 
taka, the intermarriage between different castes &c —these are prohibited 
by the great and the learned in the beginning of the Kah age, for preserva- 
tion of society The rules laid down by the wise are aa binding as those 
prescribed by the Vedas.” 
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importance which it apparently never had in ancient 
times. Neither in the Sanhitas nor in the Digests is the 
subject dealt with exhaustively. One might go through 
‘all the original Hindu Law books, from the Sutra works 
to the compilation of Raghu Nandana, without discover- 
ing that adoption is a matter of any importance in the 
Hindu system. Raghu Nandana deals with all the topics 
of law and ritual as exhaustively and as systematically as 
can be expected. But he does not devote a separate 
chapter to the subject, and notices 1t only incidentally in 
the chapter on marnage. With the exception of the 
Dattaka Mimansa by Nanda Pandita who lived in the 17th 
century, all the other books on the subject are quite 
modern works, being most probably written after the com- 
mencemi nt of British rule. The Dattaka Chandrika is 
commonly ascribed to Devandra Bhatta But there is 
ample evidence in support of the tradition that it is the 
work of Pundit Raghumoni of Nadiya who lived in the 
latter part of the last century. 

The law of adoption, as at present administered, is a 
urely modern development from a very few old texts. 
he very absence of direct authority has caused an 

immense growth of subtilities and refinements. The 
effect that every adoption must have upon the devolution 
of property causes every case that can be disputed, to be 
brought into Court. Fresh rules are imagined or invented ; 
and some of the most important points of the law have 
been decided in a manner which is far from being satis- 
factory. 

It is not difficult to see why sons, acquired by any 
means other than gift, have become obsolete; while the . The impor. 
son given, has increased in importance. A child bought Hence oe coe 
is more like a slave thanason. The son self-given must \otpesre 
necessarily be too advanced in years to be completely 
affiliated Over the deserted son, the adoptive father can 
hever acquire complete dominion. They all enter the 
family under such disadvantage, that they can never attain 
the position of an Aurasa son; while the given son would 
not be given at all, unless there is an express or implied 
promise that he, the given son, would be treatgd like an 
Aurasa son. Thus the given son alone is recognized in 
these ages; while the son bought and the son self given 
have become obsolete. 
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Srotion IIL 
OBJECT OF ADOPTION. 


The following text of Manu defines the object for which 
a sonless man is enjoined to take a secondary son by 
adoption : 
STIS GA: HTT STC ATER TIA: | 
frarcagesr mae _TT ATS st 
[A son of any description must be anxiously adopted 
by a man destitute of male issue for the sake of the fu- 
neral cake, water and solemn rite, and for perpetuating his 
name, 7. ¢., his lineage. ] 
It thus appears that objects for which an adoption may 
be made are fourfold, viz. :-— 


(1.) Performance of funeral ceremonies. 

(2.) Performance of shradh. 

(8.) Performance of tarpan or the giving of 
libations of water. 

(4.) Perpetuation of lineage. 


The author of the Chandrika has shewn that the per- 
etuation of lineage is the main object. For a man who 
fa a brother’s son may yet adopt a son, though he does 
not stand in need of a secondary son, for any spiritual 
purpose. The following text declares that a brother’s 
son confers all that spiritual benefit which a man’s own 
son does. Manu says: 
STARA ATT ARG THAT VIA, | 
walt aa gaa ofear aca a 

{If one among brothers of the whole blood, be possessed 
of male issue, Manu pronounces that they are all fathers 
by means of that son.] . 

If the spiritual purposes had been the sole object of 
adoption, then a son could not be adopted by one who has 
anephew. But perpetuation of lineage is not effected by 
a nephew as such; and a man having a nephew can yet 
adopt a son for the last mentioned object. 

Then again it is declared by the following text that 
among several co- wives, if one gives birth to a son all the 
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rest derive from that son the spiritual advantage of hay- 
ing a son: 

VASAT AAAS, Tia WTA | 

SAGA FAT ATE TaTAT BA: 

By the son of the co-wife the lineage of the husband is 
preserved ; and the sonless wife cannot, under the cir- 
cumstances, adopt a son. For a female can have no line- 
age of her own to be perpetuated; and as for shradh and 
other spiritual purposes, they are performed by the co- 
wife’s son who is declared as equal to a son by the above 
text. 

It thus appears that where perpetuation of lineage is 
required, a son can be adopted even though there be no 
spiritual necessity On the other hand where perpetua- 
tion of lineage is not required, there a son cannot be 
adopted for spiritual purposes only. It fcllows therefore 
that the perpetuation of lineage 1s the main object of 
adoption. This is the doctrine of the Chandrika; and 
Pandit Sama Charan Sirkar quotes it with approval. 
(Vyavastha Darpan, Ist Edition, p 833.) The Mimansa 
may at first sight appear to maintain a different view, 
but as the text of Manu is quoted 1n the Mimansa, it must 
be obvious that Nanda Pandit could not lay down a doce 
trine which would be inconsistent with that text. 





Section IV. 
WHO CAN ADOPT A SON. 


From the text of Manu quoted in the last section, it ap- 
pears that only a sonless man can take a son in adoption. 
A man who never had a son as well as one whose son is 
dead may adopt ; for Saunaka says: 

° ct ete 
gir gage ar gare satra wh / aaopt 

Although by the birth of a son a man becomes free 
from the debt which he owes to his ancestors, yet on that 
son being dead, a Dattaka may be taken for the purposes 
mentioned in the texts of Manu and Atri. ° 

The word sonless in the texts means one who has no 
son, grandson or great-grandson ; for one having a grand- 
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either for spiritual or for temporal purposes. 

A man who has a brother’s son can yet adopt, as shewn 
in the last section. A man who has a daughter’s son can 
yet adopt, although the following texts declare that a 
daughter’s son is like a son’s son: 

Waa a war ate y ferea ane gat | 
Ura ATA STA, Tas Wee 

A man having one adopted son living, cannot take ano- 
ther in adoption (Rangama v. Atchama, 4 M I. A. p. 1.) 

If there be several wives, then each can take a child in 

gimultane-|200ption simultaneously with the permission of the hus- 
ous adoption hand. Thereis no direct authority on this point. But 
py tne sever if, as will be shewn afterwards, a woman adopts in her 
oe same ‘own right, and not as agent for her husband, then there 
‘can be nothing to prevent simultaneous adoptions by 

the several wives of the same man. 

When a man’s wife is with child, he cannot adopt (Na- 
rain v Bedachall, Mad. Dec. 1860.) 

keine A minor can accept a gift and utter Vedic mantras; 
may adopt. | and can therefore take a child in adoption, if he under- 
‘ stands the nature of the act (Rajendra Narain v. Sharoda, 
15 W. R. 548; Piyari v. Har Bansi, 19 W. R. 127.) 
A disqualified landholder under the guardianship of 
the Court of Wards cannot adopt without the permission 
of the Court. 
Anunmer, .Qne who has never married, or whose wife is dead, may 
riedman | adopt (Nagapa v. Sava Sustri, 2 Mad H. C. 36) ) 
may adopt, | The husband can adopt without the consent of the wife 
(Dattaka Mimansa, sec. I, para. 29; 4 M. I. A. 2.) 

A man afflicted with leprous sores cannot adopt; for 
one having sores on his body cannot perform acts pre- 
scribed by the Vedas. 

A man afflicted with leprosy, but having no sores, may 
adopt if he has performed the penances. 

A man afflicted with leprosy, in any form, may give per- 
mission to his wife to adopt. 

The adopted sons of those who are excluded from in- 

paced heritance, on account of mental or bodily disqualification, 
sonsofex- are not entitled to inherit as heir. With reference to 
sluded per- disqualified persons, Jajnyavalkya says : 


les aati [ Sree: Swereet fatter orate | 


son or great-grandson is not in need of an adopted son, 
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{Their Aurasa and Khetraja sons being free from 
defects take their share ] 
The Aurasa andthe Khetraja being specifically men- 
tioned, the authors of the Mitakshara and Chandrika hold 
that the adopted son of a disqualified person is not enti- 
tled to a share on partition (Mitakshara, Chap. IT, sec. X, 
para. 11, Chandrika sec. VI, para. 1.) It is not therefore 
of much ‘practical importance whether a disqualified per~ 
son can take a child in adoption. 
A female cannot take a child in adoption without the A female 


consent of her husband. Vasista says: oennoe earn. 


mA TF cere, ahaa ET WATT ATATT | fer husband. 
According to the Bengal school of law, a widow can 
take a child in adoption, if she has the permission of her 
husband (Tara Mony v. Dev Narain, 3 S. D. 387.) | 
According to the Mithila school, a widow cannot adopt, : ‘qe fae 
it being impossible for her to obtain the donsent of her.s widow can 
husband. Dattaka Mimansa, sec. I, para. 16; Vivada/2g' ort * 
Chintamony, 74; Jai Ram v. Dhami, 5 §. D. 8. ia 
According to ‘the Mayukha and the Kaustava which, 
govern the Maharatta school, the text of Vasistha does} Bombay. 
not restrain the widow from doing that which is bene-; 
ficent to her husband’s soul. | 
According to the decisions of the Bombay High Court 
a Hindu widow who has not the family estate vested in: 
her, and whose husband was not separated at the time of ! 
his death is not competent to adopt if she has not the ' 
sanction of her husband or his Sapindas. Komji v. Ghama, 
61. L. B., 498. 
In Southern India the want of the husband’s consent ' Madras. 
may be supplied by that of Sapindas. (The Collector of | 
Madura v Mootoo Ram Singh Satapaty, 2 P. C. J. p. 861.’ 
The doctrine of the Benares School 1s held to be the Benares. 
same as that of Bengal, though it 1s difficult to see, upon 
what authority this conclusion has been arrived at. The 
Dattaka Mimansa says, that a widow cannot adopt at all, 
because the assent of the husband 1s impossible (Dattaka 
Mimansa, sec I, para 16) The Vira Mitrodaya says that 
the assent of the kinsmen suffices. Thus there is conflict 
between the two works of very high autherity in the, 
Benares School. It is said that the custom which pre! 
vails in Northern India is in accordance with the aathori 
ties of the Bengal school; and the doctrines laid down on \ 
the point in the Dattaka Mimansa and the Vira Mitrodaya 
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have not been accepted by those who follow these auth 
ties in other matters (Shumshere Mull v. Dilraj Kon 
28. D. 169. 
It has been held that an unchaste widow cannot ad 
Unchaste even though she has the permission of her deceased h 
more: band (Syam Lal v. Sauda miny, 5 B. L. BR. 862.) 





Section V. 
ADOPTION BY WIDOW. 


It is generally supposed that when a widow taker 
ant issener child in adoption she does so as agent of her husba: 
ed that when (Chowdry Pudum Singh v. Koer Oody Singh, 2 P. C. 
adopts,she p. 417; Vyavastha Darpan, page 870; Mayne’s Hinc 
Ses Oo ee ee UAW; § 104). Para. 21 of sec. I of the Dattaka Miman: 
husband iy ‘seems to eee such a view. But accordmg to tl 

wn. Mimansa, a widow cannot adopt at all; and whether tk 
‘widow adopts in her own right, or as ‘agent for her hu: 
band, is a question which does not arise at all accordin 
‘to Nanda Pandita’s view of the law. The author of th 
Mimansa has laid down that a female cannot adopt at all 
on the ground that the texts of Manu and Atri, whicl 
authorize adoption, do not apply to females, the word son: 
less in the text being in the masculine gender. In order 
to be consistent, Nanda Pandita had no other alternative 


than to explain the word @tqres in the text of Satya Sara 


in the way that he has done. 

Nanda Pandita argues that if a female could adopt in 
‘her own right, then the son adopted by her would not be 
entitled to perform the funeral ceremonies of her busband ; 
nor would such a son be a partaker of the husband’ 8 
'Gotra. As the wife has the same Gotra as the husband, 
it is difficult to see why the son adopted by the wife should 
‘not partake of the husband’s Gotra. Then again under 
the text of Vasistha, a female cannot adopt at all without 
‘the assent of her husband; and when there is permission, 
it is but reasonable to presume that the son adopted by 
the wife or widow is also the son of the husband, just as 
‘the son adonted by the husband is regarded as the son of 
‘the wife also. If the relation of being son is establish- 
ed, then the son would perform the funeral ceremonies of 
the father, although the adoption was made by the mother. 

lf Nanda Pandita’s view is to be accepted, then a widow 
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cannot adopt at all. When it is held that a widow can 
adopt, Nanda Pandit’s dictum as to the position of a 
female adopter can by no means be accepted. The fact 
is, that when a widow adopts, she does so in her own right 
under the texts of Manu and Atri; and not as agent for 
her deceased husband. But, under the text of Vasistha, 
she cannot exercise her power, except with the consent of 
her lord. According to the authorities of the Maharas- 
tra school, the widow can adopt, even without the permis-~ 
sion of her deceased husband, provided there is no prohibi- 
tion. In the Dravira countries, the widow can adopt with 
the consent of her husband’s Sapindas. These doctrines 
and rules would be altogether inexplicable on the princi- 

le that in adopting a child, with the permission of her 

usband, the widow acts as agent for him. The ruling 
laid down in Bamun Das v. Tarinee, (1 P. C. J. 616), is 
consistent only on the principle that tre widow acts 
in her own night. 

Mr. Mayne in his treatise on Hindu Law, says: “It is 
® curious thing that while the husband’s right is recog- 
nized to delegate to his widow an authority to adopt, he 
can delegate it to no one else. In cases where the assent 
of Sapindas will supply the place of an authority by the 
husband, that assent must be sought for and acted upon 
by the widow. When no authority is given or required, 
the widow alone can perform the act.’? To account for 
all this, Mr. Mayne goes on to say—‘‘ The reason proba- 
bly is, that she is looked upon not merely as agent, but as 
the surviving half of himself, and therefore exercising an 
independent discretion which can neither be supplied nor 
controlled by any one else.”” Had the author taken into 
consideration the drift of the discussion in paras. 7, 23, 
24, 25 and 26 of sec. [ of the Dattaka Chandrika, he could 
not have taken such an erroneous view of the position of 
a female adopter. Butitis no easy thing for English 
lawyers to enter into the spirit of the discussions in Hindu 
Law treatises; and itis no wonder that they fall into 
such errors, at every step. In interpreting the texts of 
Manu and Atri, the author of the Chandrika says, that 
although the word sonless is in the masculing gender, it 
ought to be taken to include also females having no son, 
in order to make it harmonise with the text of Vasistha, 
according to which, a female can adopt with the permis- 
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sion of her husband. The result evidently is, that a fema: 
adopts in her own right, just as a male, there being oni 
this difference, that a female cannot adopt without th 
consent of her husband. 

In paras 23-26 of section I, the author shews that : 
female cannot adopt, if there be a son to her husband b 
a co-wife. If the widow adopted only as agent, then a 
the reasoning in this part of the Chandrika is absolutely 
useless. A man certainly cannot do that through an 
agent which he cannot do himself; and no one would 
contend that a man who has a son by one wife can em- 
power another as agent to adopt Females can adopt in 
their own right under the texts of Manu and Atri. The 
question to be solved is, whether a female, whose husband 
has a son by a co-wife can adopt even though authorized 
by the husband. If females adopt as agents for their hus- 
bands, then thc answer is plain. For the husband having 
a son already cannot authorise a wife as agent to do that 
which he himself could not. But females adopt in their 
own right; and hence arose the difficulty which is solved 
in the manner referred to already. (See page 115 ante.) 

When a widow takes a child 1n adoption she acts nei- 
ther as agent nor as surviving half of her husband. Con- 
sidering the nature of the ceremony which must be gone 
through, it is very doubtful whether adoption can be made 
through an agent. Although a wife is regarded as the 
surviving half of her husband, yet that is true only ina 
secondary sense. At any events, she cannot be constitu- 
ted as an agent for the performance of all acts prescribed 
by the Vedas. She can act as agent in keeping the 
sacred fire, and in certain other matters; but she cannot 
be agent for the performance of Srauta acts which must 
be performed by a man himself (see page 59 ante). It 
is difficult to see how a deceased man can legally take a 
child in adoption through an agent, for agency is termina- 
ted by death. Then again, the rules enjvined by the 
Shastars apply to the living and not to the dead: so that 
when a man is dead, neither the text of Manu nor that of 
Atri would empower or require him to adopt a son. 

According. to the Dravira school, the assent of Sapindas 
is regarded as sufficient to authorize a widow to adopt in 
the absence of any express permission from the deceased 
husband. This would be altogether anomalous, if the 
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widow be regarded as agent for her husband; for agency 
cannot be created by any one except the principal or his 
agent. The truth is, that although according to the texts 
of Manu and Atri, a female can adopt in her own right, 
she must, according to Vashishta, have the permission of 
her husband before doing so ‘The Southern jurists would 
only add that the word husband in the text of Vasishta 
is used indefinitely to denote any legal guardian. 
According to the authorities of the Maharastra school, 
@® widow can adopt even without the permission of her, 
husband or his Sapindas, provided there is no prohibition. 
It may be reasonably contended that when the husband is 
dead, his sanction can no longer be required under the 
text of Vasistha. It may also be contended that want of 
prohibition indicates sanction according to the maxim 


woifafse waaryad. But nothing could be more anoma- 


lous than the position that the widow adopts as self-con- 
stituted agent of a person who is dead. 

It has been laid down in the case of Bamun Das v. 
Tarinee (1 P. C. J. p 616) that an express authority or 
even direction by a husband to his widow to adopt is, for all 
legal purposes, absvlutely non-existent, until acted upon. 
This ruling 1s consistent only on the principle that when 
@® widow adopts a child, she does so 1n her own right and 
not as agent. If the position of the widow, who has 
authority to adopt, be that of an agent, then the ruling 
laid down in Bamun Das v. Tarinee would be clearly open 
to question. 

It has been held in several cases that a widow who has 
her husband’s permission can take a child in adoption at 
any time even long after the husband’s death (Ram Soonder 
vw. Sorvani Dasee, 22 W. R 121) If the widow be held 
to be acting in her own right, then there would be nothing 
anomalous in this ruling. In the case of Ram Soonder v. 
Sarvani, the facts were as follows:—One Govinda Charan 
executed some time before his death an Anumati Patra 
to his wife Sarvani, giving her permission to adopt, on 
the failure of each adopted son, five sons in succession. 
Shortly after the death of Govinda, his widow adopted a 
boy of the name Krista Charan who died teh or twelve 
hea after his adoption Some time after the death of 

rista Charan, the widow adopted another child; and it 
was to set aside the latter adoption, that the suit was 


16 
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brought. In special appeal, it was contended that, admit- 
ting the deed of permission to be genuine, yet the first 
adopted son had lived to an age sufficiently mature to 
perform all the acts of spiritual benefit, to secure which, 
the Anumati Patra was executed; and the power given to 
Sarvani had therefore ceased to have any operative force. 
Mr. Justice R. C. Mittra, who delivered judgment in the 
case, overruled the contention on the ground that the first 
adopted son could not exhaust the whole of the spiritual 
benefit which a son is capable of conferring on his de- 
ceased father. The actual decision in the case is correct, 
but the ground on which it 1s put, is manifestly erroneous. 
Conferring benefit on the deceased 18 neither the sole nor 
the principal object for which an adoption is made. 
However that be, if the position of the widow be that of 
an agent, then there is no other alternative than to rely 
upon such g-ounds, for the ruling in question. But the 
widow does not act as an agent for her husband; she 
acts in her own right; and therefore she can exercise 
her power, at any time, provided she has the necessary 
sanction. 

An Anumuti Patra which gives sanction to successive 
adoptions has been held to be not equivalent to a will 
(Bhoobun Moyee v. Ram Kishore, 10 M. I. A. 279). This 
ruling is consistent, only if the widow’s position be as set 
forth above. 

Although the widow, who has the necessary sanction, 
may take a child in adoption at any time, yet a subse- 
quently adopted son, on the death of one previously 
adopted, would not take the estate, if the previously 
,adopted son left a widow or daughter, or daughter’s son 


‘in shom thaestate seated. t the time of his death. 
‘(Bhoobun Moyee v Ram Kishore 


If the widow of the first adopted son dies in the life- 
time of her husband’s adoptive mother, and the estate 
vests in the mother, then, according to the decision of the 
Bengal High Court, the estate vested in the mother is 
divested in favour of the subsequently adopted son (By- 
kant Mohun Roy v Kista Soonder Roy, 7 W. BR p. 892) 
Unless thg act of adoption be taken to imply abdication, 
this decision is open to question as intimated by the Privy 
Council. Ram Samin v Venkat Ram, 6 I. A. 
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Section VI. 
PERMISSION TO ADOPT. 


Permission to adopt may be given either verbally or 
by deed. If written authority is given by an instrument 
other than a will, then the same must be upon a stamped 
paper of Rs. 10, under No. 38, Schedule 1, Act I of 1879, , Hermission 
A deed conferring authority to adopt must be registered. form. 
Authority to adopt cannot be conferred by an unregis- 
tered instrument executed after the lst January 1872 (see 
Act III of 1877, secs. 17 and 49). Permission to adopt 
may be conditional, provided an adoption made, when the 
event happened, 1s otherwise legal. An authority toa 
widow to adopt, in the event of a disagreement between 
herself and a surviving son, would be inyalid. But an 
authority to adopt, in the event of the death of ason then 
living, would be good; and so 1t would be, if the authority 
were to adopts everal sons 1n succession, on the death of 
those adopted before. The authority given must be strict- 
ly pursued ; and can neither be varied nor extended. If 
the widow is directed to adopt a particular boy, she can- 
not adopt another, even though he should be unattainable. 
If she 1s authorized to adopt a son, her authority is ex- 
hausted as soun as she has made a single adoption (Pur- 
manand v. Uma Kant, 48. D. 318; Gour Nath Chowdry 
v. Anna Poorna, S. D. of 1852; 332.) 





Section VIT. 
WHO CAN GIVE IN ADOPTION. 
Jagnyvalkya says: 
eararar fear ar ae TH EuaT UTA 
Manu says: 
arat frat at egret aatE: Twaratey | 
wen sifrdign 8 war faa: Ga: & 
a 
Although according to these texts, either the father or 


the mother can give a child in adoption, yet, under the 
text of Vasistha, the mother cannot give a child in adop- 
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tion without the consent of the father. According to thi 
Chandrika, assent is presumed where there is no prohibi 
tion. 

The parents being the only persons capable of giving 
a peren child in adoption, a child, whose parents are dead, cannot 
adoption.fbe adopted. The parents cannot delegate their power tc 
another person, so as to enable him, after their death, t 
give away their son in adoption. (Boshitiappa v. Sivaling- 
appa, 10 Bom. H. C., 268). A man having only one son 

cannot give him in adoption. Vasistha says: 


mae TH KET, AAABTTTET | 
Saunaka says: 

Hegee qa wary ATTA 

WS THe aa Ty Ty TEMA I 


According to this text a man having many sons, that is, 
more than two, can give in adoptiom (see Chandrika 
para 80). ; 

If the right to give in adoption is based on texts only 
then one, who has not many sons, cannot legally give in 
adoption an only son. Butifit be that the father has 
proprietory right over his children, then he can give an 

. only son, notwithstanding the prohibitions contained in 
the texts quoted above. The question will be discussed 
further on. 


Section VIII. 
WHO MAY BE TAKEN IN ADOPTION. 


1. The adopted son must be of the same caste. 
According to the Chandrika and the Mimansa, the word 


The adopt- Btw in the text of Manu cited in the last section, means 
ed aon m 


Beofthe one equal in caste. The word 8t¥, according to Medhati- 
thi, signifies not equality by caste but in quality. How- 
ever that +e, the following texts expressly declare that a 
boy of a different caste ought not to be taken in adop- 
tion ; and if one of a different caste is taken, he is not 
entitled to inherit as heir. Saunaka says: 
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argerat efrae ave: yweqT | 

wewra ? ofa aT Wars BW BTTTT, a 
Sfearat sere F aearwew sf aT | 
Serre Saoray wart weirs 
eagarte eirat enfaeer a reat: | 

ufe qmreqenatar wetaista ga: wien 
erurei a a Farermag aa fe aa 


The following text of Bridha Jajnyavalkya is also to 
the same effect: 


earTate: Gar ary: fewerar g Freeway | 
mers froma AAT TNT: GA: | 
UST F VHA Tele: | 


In actual practice a boy of a different aaste is never 
taken in adoption. 
2. If there is a brother’s son, he ought to be adopted. | | Proference 
This rule is deduced by inference frum the texts quoted|g iven to bro 
in sec. III which declare that brother’s son is equal to aj*2e™' 802 
son (Chandrika, sec. I, para. 20; Mimansa, sec. LI, para. 
28; Mitakshara, chap. I, sec. XI, para. 36.) 
This rule, however, has been held to be directory and 
not mardatory (Gokulchand v. Wooma Daee, 15 B. L. R. 
405; Babajiv Bhagiratha, 6 Bomb A. C. 70.) 
3. According to the text of Saunaka already cited, a 
Sapinda ought to be adopted if possible. If a oe ss atacanes: 
is not to be had, then one who is not a Sapinda ma 
be taken. Among. those who are not Sapindas, as 
ference should be given to the Sagotra. In default of 
the Sapinda and the Sagotra, a boy may be adopted from 
a family which bears a different Gotra (Chandrika, sec. I, 
para. 11.) These are mere moral precepts; and are not 
of practical importance. 
4. Among the twice-born classes: 


(1.) The daughter’ 8 son. ot pehter’e 

(2.) The sister’s son. not be adopt. 

(8.) Maternal aunt’s son cannot be adopted, for twice born, 
Sakala says: 


GAMATHATUTS UTSARy ATwsy | 
Tifed wifttey weeeaa fra 4 
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Among Sudras the daughter’s son and the sister’s son 
may be lawfully taken in adoption ; for Saunaka says: 


| Rife wanfatew Wee fret GA: | 
 wigeartcns aris aifate: ga: whee a 
5. The boy must be such as to bear the reflection of a 
son Ywererry, 2. ¢., capable of being begotten by the adop- 


* ter by appointment or Niyoga; so that the brother, 


paternal uncle, maternal uncle, daughter’s son, and sis- 
ter’s son are excluded (Mimansa, sec. V, para. 17; Chan- 
drika, sec. II, para. 8.) 

6. A man may take his wife’s brother’s son in adop- 


Aman may tion; for there could be nothing to prevent him from 


take his 
wife’s bro- 
ther’s son. 


begetting a child on the boy’s natural mother. Unless 
she is connected by blood with the adopter, sexual inter- 
course between the parties would not be incestuous. 
But when a man leaves permission to his wife to adopt, it 
is doubtful whether the widow can adopt her brother’s 
son. Among English text-book writers there is difference 
of opinion on this point. Mr. Mayne is of opinion that 
the widow may lawfully adopt her brother’s son. But 
Sir F. Macnaughten 1s against the validity of such adop- 
tion. These opinions are mere dicta unsupported by au- 
thority. I have already shewn that when a widow adopts, 
she does so in her own right, and not as agent for her 


Ttis doubt husband. If that be the correct view as to the widow’s 


ful wheth 


widow can 
take her bro 


ther’s son. 


_position, then it follows that the widow cannot take in 


adoption the son of one who could not lawfully be appoint- 
ed to raise issue on her. The question arose in the High 
‘Court of the North Western Provinces in the case of 
jMusamat Batas Koor v. Lochun Singh, (7 N. W. P., 
H. C) and the Court set aside the adoption by the widow 
of her brother’s son. 

7. The boy to be adopted must not be the only son of 
his father. 

The adoption of an only son is prohibited by the texts of 


An only 
gon maynot Vasistha and Saunaka quoted in the last section. There 


is considerable difference of opinion as to whether these 
texts are directory or mandatory. It has been held by the 
High Court of Bengal that the adoption of an only sor 
‘is invalid altogether. Raja Upendra Lal Roy v. Ran. 
Prosunna Moyee, 1 B. L. R., 221; Manick Chandra Datt: 
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v. Bhogubati Dasee, 3 I. L. R. Cal. p. 443. But the con- 
trary has been laid down by the High Courts of Madras, 
Allahabad and Bombay (Chinna Gondun v, Kumara Gon- 
dun, 1 Mad. H. C. 54; Vyakut Row Nimbalka v Jayvant 
Row, 4 Bomb. H.C. 191; Hanuman v. Chirai, I. L. R. 2 
All. 164. 

From the mere wording of the texts and of the com- 
mentaries thereon, it is not possible to say which view 
is correct. In the case of Manik Chandra v. Bhoga- 
bati, it was contended that neither the Mimansa nor 
the Chandrika actually declares that the adoption of an 
only son is invalid. But Mr. Markby, who delivered judg- 
ment in the case, took a different yiew. The factis, that the 
language of the commentators apparently supports either 
contention. Jagannath indeed says, *‘ Let no man accept 
an only son, because he should not do that whereby the 
family of the natural father becomes extinct; but this 
does not invalidate the adoption of such a son actually 
given to him.” But Jagannath has not been as yet ac- 
cepted as an authority by the native Pundits; and consi- 
dering the palpable errors which abound in his work, it is 
very doubtful whether he will be ever accepted as an 
authority. His book may be used as a compendium, but his 
Opinion on doubtful points 1s not entitled to be regarded 
as authoritative. Even admitting the authority of Jagan- 
nath generally, his opinion on the point under considera- 
tion seems to be founded entirely on a@ misconception. 
Jagannath is primarily responsible for the erroneous 
notion which has prevailed so long that the words 


wertaty Tata wuATe: in para 30, chap. IL of the 


Dayabhaga are equivalent to the doctrine of factum valet. 
I have shewn in another place how utterly erroneous that 
interpretation is; and the application of the doctrine to 
matters relating to adoption is altogether unwarranted 
and unsupported by authority. 

The decisions of the several High Courts of [India being 
conflicting, the question can be settled by the Privy Coun- 
cil alone Although the point has arisen in so many 
cases before the several High Courts, yet it appears that 
it has never been argued in such manner as tw lead to any 
satisfactory result. In Thakooranee Sahiba v. Mohan 
Lal, 11 M. IT. A., p. 386 the Privy Council observed that 
the Hindu Law contains within itself the principles of its 
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exposition. But the principles and rules of interpretatic 
are not discussed in the books usually referred to thos 
actually concerned in the administration of law; and iti 
no wonder that conflicting rulings are laid down even i 
regard to points about which there can be no difference o 
opinion. 

With regard to the point under consideration, it should 
be borne in mind that a prohibitory precept implies that 
either out of natural inclination, or on account of a 
more general rule, the act would be done, but for the 
prohibition. If it be conceded that the father has no 
right of property in his son, then the father could 
not give the son in adoption, in the absence of a pre- 
cept of law. The texts which authorize the giving of 
@ son in adoption, must be, therefore, regarded as pre- 


cepts or fafw and not as wale or unnecessary state- 


ment of an established fact. If it be admitted that the 
father’s right to give is derived from texts only, then it 
can be easily shewn that the prohibition regarding the 


giving of an only son is an Wag or recitation of an 


established fact. Saunaka says, that “a man having 
many sons may give in adoption.” From this it is ne- 
cessarily implied that a man who has not many sons can- 
not give. Such being the case a man who has many sons 
can give in adoption ; but one who has not many sons 
cannot give in adoption, because the right to give being 
derived from texts, the right cannot extend beyond the 
limits prescribed by texts. See page 58 ante. 

If, however, it be held that the father’s right to give 
follows from his proprietory right, then the texts which 


declare his right to give would be waarg; and the texts, 


which forbid the giving of an only son, may, in that case, 
be regarded as mere moral precepts. But it is not proper 
to adopt a construction which makes a rule of law an 


waare Then again the modern Hindu jurists are agreed 


as to the father not having right or power of absolute 
disposition over his son; and the contention that the 
father’s rigiut to give follows from his proprietory right 
can never be accepted by the wise and the good. (See 
texts quoted in vv. 5, 14, sec. 4, Dattaka Mimansa. See 
also para. 67, chap. II of the Dayabhaga). 
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8. The validity or otherwise of the adoption of one 
who is the eldest son of his father depends upon con- 


siderations similar to those referred to above. There is saken. 


no text directly prohibiting the adoption of one who is 
the eldest son of his father. Nor is there anything in 
the Chandrika or Mimansa against such adoption. There 
is, however, an express prohibition in the Mitakshara (Mit. 
Chap. I, sec. II, pp. 11, 12). It has been held by the 
High Court of Bengal that the prohibition is admonitor 
and not mandatory (Janaki v. Gopal, lL. L. R., 2 Cal. 

365 ) 
r 9. An only son can be taken in adoption as a Dway- 
mushyana on the ground cesante ratione cessat et ipsa lex 
(Dattaka Chandrika, sec. I, paras. 27, 28.) 

10. A man who has one son, but has grandsons and 
great-grandsons by predeceased sons can give his surviv- 
ing son in adoption. ° 





Section IX. 


MAXIMUM LIMIT OF AGE OF THE BOY 
TO BE ADOPTED. 


With regard to the maximum Itmit of age of the boy 
to be adopted, the following texts of Kahka Puiana are 
quoted with approval in the Institutes of Raghu Nandana 
and in the Dattaka Mimansa. 

* aug ety aaa fanarry sean: | 
wraiten Twat SHAT TTT RT: M 
Faqaran a: Ye: Gare: efaataa | 
WSs 4 qa: @: raat arfa Uae 
VBIqI Ufe Seare. farerarae Seva | 
CUTEST STS GT I 
Ta THAIN A TMG TA VT 
Var Terdty vat vent tao 

Raghu Nandana makes no remark or comment with 
reference to this text; but the author of the Mimansa 
deduces from it the following conclusions: ® 


* As the text is variously interpreted it 1s not possible to translate it. 
17 
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_ _(1.} The relationship of father and son is created by 
the due performance of the initiatory ceremonies. 

(2.) A boy for whom none of the initiatory ceremonies 
have been performed by his natural father is most eligi- 
ble for adoption. 

(8.) A boy for whom the initiatory ceremonies pre- 
scribed before chudra have been performed, but whose 
chudra has not been performed may be taken in adoption, 
though one whose initiatory ceremonies have not been per- 
formed is preferable. 

(4.) A boy whose chudra has been performed by his 
natural father, but whose age does not exceed five years, 
may be taken in adoption, but he would be a Dway- 
mushyana or son of two fathers. 

(5.) A boy whose age exceeds five years cannot be 
adopted af all. 

The author of the Chandrika refuses to accept the text 
ripe suthor of Kalika Puran as authentic. But accepting it as au- 
rika refuses thentic, for argument’s sake, it does not follow, in his. 
toothy of Opinion, that the relationship of father and son is created 
wtext. by the performance of initiatory ceremonies. The author 

contends, with much force, that if the initiatory cere- 
monies be regarded as the cause which creates the rela- 
tionship of father and son between the adopter and 
adopted, then a boy under five years being duly taken 
would not yet be able to perform the funeral ceremony of 
the father, if he dies before completing the initiator 
ceremonies up to chudra. (Dattaka Chandrika, sec. I, 
para. 26 ) 
drika’s» Lhe author of the Chandrika also shews that if the 
lorpreta- initiatory ceremonies up to chudra are already performed 
‘by the natural father, then there is no reason why they 
should be repeated. The initiatory rites are required for 
(1) Removal of the taimt of seed and blood. 
(2) For regeneration. 

To the extent that these objects are already attained, it 

would be perfectly superfluous to perform them over 


again. 
From the following text of Manu: 


ary fre aafey a wit fen: Gm | 
are fremraa: Toa QU fr Kea ww & 
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it appears that the adopted son’s connection with the 
natural father, is severed by his being given in adoption. 
The adopted son’s connection with his natural father be- 
ing cut off from the date of giving, the adopter must per- 
form those ceremonies which fall due after that date, 
because there is a text which requires that the father 
must perform the initiatory rites of the son. The adopter 
must perform also such of the previous ceremonies as 
had not been performed by the natural father; but those 
that are already performed need not be repeated. 

The author of the Chandrika then shews that the word 
Chudradya in the text of Kalika Puran does not mean 
ceremonies commencing with chudra; but that if means 
ceremonies preceded by chudra. This interpretation is 
adopted in order to establish harmony with the following 
text of Vasistha : 

waMrargtren Tetra | 
SATAT QUSMHahyat F AGAMA h 

It is ultimately shewn that there is no absolute limit of 
age; but that the boy to be adopted must be of such an 
age that the chudradya ceremonies may be performed b 
the adopter in the principal season, in accordance wit 
the text of Vasistha quoted above. If the adoption is 
made after the expiration of the primary season, then the 
adopter cannot subsequently perform them; for the rela- 
tionship of father and son being wanting at the primary 
season, the subsequent adoption cannot vest him with the 
right to perform them 

According to the Chandrika, chudradya means investi- 
ture in the case of the twice-born; and marriage in the 
case of Sudras. The primary seasons for investiture with 
the sacred thread are as follow: 

For Brahmins, the hmitis 7 years 3 months. 

» Khatrias 99 » 10 ,, a9 

», Vaishyas 3 » ll ,, = 

f the investiture is already performed by the natural 
father then the boy cannot be taken in adoption ; nor can 
the boy, whose primary season for investiture is passed, be 
taken ; for the relationship of father and son*being want- 
ing between the adopter and the adopted at the primary 
season, the adopter cannot, after taking, perform the cere- 
mony. 
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According to the Chandrika therefore the primary season 
for Upanayana is the limit of age for adoption among the 
twice-born classes. Among Sudras a boy can be adopted 
at any time before marriage. : 

Preference is to be given to a boy under five years. 
For if a boy whose age exceeds five years is adopted, 
his sonship 1s established, not by adoption only, but by 
Putreshti Jag, and by the performance of initiatory 
ceremonies. According to the reading, adopted in the 
Chandrika, the text of Kalika Purana prescribes, that 
when a boy whose age exceeds five years 1s adopted, the 
L'utreshti Jag should be celebrated In commenting on 
the text, the author of the Chandrika says, “ Since a per- 
son of the three first tribes only 1s competent to perform 
this, by such person, the filial relation must be completed 
through the rites of tonsure and the rest, preceded by a 
sacrifice for male issue. But, by a Sudra the same even, 
(is produced) through the rite of marriage alone. Thus 
the whole is unimpeachable. (Chandrika, sec. IT, para. 32.) 

From what 1s stated in the para. quoted above, 1t appears 
that the adoption of a boy under five years is preferable; 
and that if a boy whose age exceeds five years is adopted 
at all, then his sonship is not created by adoption only, but 
by the performance of Putresthi Jag and the celebration 


‘of the initiatory ceremonies. 


In Bengal and Madras the rules laid down in the 


Chandrika have been accepted as law. In the North 


West the Mimansa is reckoned as of paramount authority ; 
and the adoption of a boy more than five years old, would 
be illegal there, though in one case it was held by the 
Sudder Court of Agra that the limit of age is the sixth 
year. (Thakoor Omrai Singh v. Thakooranee Mahtab 
Kuar, 2 Agra Rep. 108 ) 

In the Punjab and in the Bombay Presidency there is 
no limit as to age. 
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Section X. 


THE CEREMONIES WHICH MUST BE OBSERVED 
IN ADOPTING. 


The ceremonies necessary to an adoption are briefly 
described in the following text of Vasistha : 


we sfaathes sacra usta faty fraaere wey ang fafirsen 
wycnard sacfqeeds watery 


(‘A person being about to adopt a son should take an ° 


unremote kinsman; having convened his kinsmen, and 
announced his intention to the king, and having offered a 
burnt-offering with recitation of the prayer denominated 
Vyahriti in the middle of his dwelling. ] 

From this, and from the fuller account°of the ritual 
contained in the texts of Gotama, quoted in Section V of 
the Mimansa and 1n Section JI, of the Chandrika, 1t appears 
that in order to take a boy in adoption— 

(1.) The adopter must convene his kindred. 

(2.) Announce his intention to the king. y 

(3.) Perform the Hom. 

(4) Must present himself personally before the giver, 
and beg of him that the boy may be given. 

(5.) Must take the boy by the hand and utter the 
prescribed mantras. 

(6.) Must decorate the boy with clothes and ornaments 
and make him over to his wife. 

(7) Must perform the Putreshti Jag in certain cases. 

There can be no doubt that in order to render an adop- 
tion valid, the natural parents must give and the adopter 
must accept; for this follows from the definition of an 
adopted son But the question is, how far the ceremonies 
prescribed by the Shastars are essential. As in marriage, 
so in adoption it is of the greatest importance that cere- 
monies should be considered essential. The performance 
of ceremonies not only secures publicity ; but the pre- 
paration gives time for deliberation ; and thus any hasty 
or imprudent step, which would not be approved by the 
public, is avoided. But Hindu lawyers never resort to 
such utilitarian reasoning; though generally they arrive 
at the same result in a different way. 


: Vasistha, 


Necessary 
eremonies, 
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Tt is a principle of Hindu law that an invisible result 
‘cannot be produced by a visible cause. The creating of 
filial relationship between strangers is an invisible result 5 
and it cannot be brought about except by mantras and 


ceremonies prescribed by the Shastars. The essentiat 
ceremonies must therefore be observed. An inciden 
ceremony like the feeding of Brahmins may be omitted ; 
but the principal ceremonies must be observed. An ac- 
cidental error or omission would not vitiate the proceed- 
ing; all thatis required isa substantial compliance. Such 
being the case, the Mimansa and the Chandrika expressly 
declare that the filial zelationis—no} established unless 
the ceremonies are duly performed. (Dattaka Mimansa, 

oaras 50,56; Dattaka Chandrika, sec. II, para. 
17, sec VI, para. 3.) 

The High,Court of Madras held in one case that the 
Datta Hom is an unessential ceremony (Singamma v. 
Venhatu Charlu, 4 M. H.C p 165). But the High Court 
of Calcutta has decided that, among the three superior 
classes, the Datta Hom 1s an essential ceremony (Lutch- 
man v Mohun Lal, 16 W R. 179). 

' The Bombay High Court has decided that in the case 
of an adoption of a brother’s son no ceremonies are re- 
quired on account of an express text of Yama to that 
effect. Haibal Rao v. Gobind Row, 2 Bor. 75, 87. From 
this it is implied that, m any other case, ceremonies are 
essential. Upon the whole, it is now generally accepted 
that, among the three superior classes, ceremonies must 
be observed. (Behary Lal Mullick v Indra Moni, 22 W. BR. 
285,51. KR. 770.) From the judgments of the High Court 
and the Privy Council it will appear that the Dattaka 
Mimansa and the Dattaka Chandrika have been mainly 
relied upon, for the position that, in the case of Sudras, 
ceremonies are not essential. In para. 27, sec. I of the 
Mimansa, it is stated that, in the case of females, mantras 
may be dispensed with, on account of the rule that 
“‘females and Sudras have no right to utter mantras.” 
But it is not stated that the Hom may be dispensed with. 


On the contrary, the words Slaa-aifesrat shew that the 


Hom must be first formed. That the Hom may be per- 
formed, on behalf of a female, by the priest is distinetly 
stated in para. 24, In the concluding part of para. 27, 
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it is stated that a female may take a boy in adoption in 
the same manner as any other chattel, without the utter- 
ance of mantra. From this it seems to be inferred that 
Hom is not necessary ; but such an inference would hardly 
be justifiable, in the face of the express mention of the 
necessity of Hom in the same para. It 1s also to be noted 
that what Nanda Pandita actually says is, that the gift 
including acceptance would be valid without mantra; but 
he does not say, that the relationship of father and son 
ean be created without Hom. 

Then with regard to the passage of the Chandrika, upon 
which the High Court relies, it is to be observed that it 
has no reference whatever to the ceremony of adoption. 
The passage in question is nothing but a commentary on 
the last of the slokas of Kalika Puran quoted in the pre- 
eeding section. ‘The plain meaning of the text, according 
to the reading adopted in the Chandrika, is that when a 
boy above the age of five years is adopted, the Putreshti 
Jag should be performed first. But the Chandrika says, 
that when the boy taken is above the age of five, then the 
relationship of father and son is created by the perform- 
ance of Putresht: and Sanskara. In the case of Sudras 
who have no right to perform the Putreshti, the relation is 
eompleted by Sanskara only. The author of the Chandrika 
thus makes the first Sloka of Kalika Puran applicable only 
to the case of Sudras. But he does not say that no 
eeremonies are required in the case of Sudras. 

It thus appears that neither the Chandrika nor the 
Mimansa contain any express or implied authority for 
the position that, in the case of Sudras.the Ham nay he 
emitted. Apart from authorities, it must be admitted 

at, on the general principles of Hindu Law, the relation 
ef sonship cannot be created without some invisible 
eause. Mere gift and acceptance may produce visible 
result. The dominion of the natural father may be divest- 
ed in favour of the adopter thereby ; but the filial relation 
eannot be created by visible causes. 

Ceremonies being declared unessential among Sudras, 
it follows by parity of reasoning that, even among the 
twice-born classes, ceremonies need not be observed when 
an adoption is made by a female. When the receiver and 
the giver are both females, the case is still stronger. 
According to the Mimansa, a female can adopt without 
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mantras; but it seems that the Hom cannot be omitted. 
There is a text which authorises the omission of mantras 
when the adopter is a female or Sudra, but there is no 
authority whatever for omitting the Hom which must 
therefore be performed by the priest. 

In marriage the necessity of Hom is maintained by 
Raghunundun and other authoritative writers, even where 
the parties are Sudras§ By parity of reasoning, 1t follows, 
therefore, that ceremonies are essential and necesag in 

he case of g tion Shas 

as been held that, in the case of Sudras, no cere- 
monies, except the giving and taking of the child, are 
necessary to an adoption. (Indra Moni Choudrani vw. 
Behari Lall Mullik, I. L. R, 5 Cal. 770). But the giving 
and taking, in such an adoption, ought to take place 
by the father handing over the child to the adoptive 


mother or father, and such giving or taking canno 
completed by the executi ds (Shoshee 
Nath Ghose v. Krishna Sunderee, (I. L. R., 6 Cal. p. 381.) 





Secrion XI. 
INFORMAL ADOPTION. 


When a boy is given in adoption, his connection with 
his natural father ceases. Manu says: 
arafee afag a eiehaa: ga: | 
ira Foerraa: far qafe eee: Sura 
If the adoption is illegal and void, then there is no 
reason why the boy should lose his status, in his own 
family. It is true that there are texts which declare that 
the informally adopted son becomes the slave of the 
adopter. But that 1s because, in ancient times, the father 
had a sort of duminion over the son; and when the father 
gave his son to another, the son became either the slave 
or son of the person to whom he was given. But in these 
days, slavery is not only illegal, but practically unknown ; 
and the informally adopted son would not, in any case 
be the slave of the person to whom he is given. Even 
supposingethat, by informal adoption, the boy becomes 
the slave of the person to whom he 1s given, still it does 
not follow that he would lose his right to the Gotra or 
heritage of his natural father, or be 1nvapable of giving 
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Pinda to him. It is only the properly adopted son, whose 
right to the Gotra and heritage of his natural father is 
extinguished from the date of his adoption, under the text 
of Manu quoted above. But the position of the boy who is 
not properly adopted, remains the same. There are texts 
which declare that an informally adopted son is entitled 
to maintenance and marriage expense. But it does not 
follow from those texts that the boy’s connection with his 
natural father is severed. 

When a widow adopts without authority, the adoption 
is void altogether, und does not create any change in the 
status of the boy (Bhowani Sunoker v. Ainbubai, 1 Mad, 
H. C. 363; Sremutty Raj Coomaree v. Naba Coomar 
Mullik, 1 Boul 187). In the latter case, however, 
Colville, C. J. observed: “‘It has been said on one side 
and denied on the other, that a Dattaka or son given 
would forfeit the mght to inherit to his natural 
father, even though he might not, for want of sufficient 
Powe. have been duly adopted into the other famuly. 

his proposition seems to be contrary to reason, but for 
all that, may be very good Hindu Law But, froin the 
enquiries we have made, we believe the tiue state of the 
law to be this. ‘There may undoubtedly be cases in which 
@® person, whose adoption proves invalid, nay have for- 
feited his right to be regarded as a member of his natural 
family. In such a case, some of the old texts speak of him 
as a slave entitled only to maintenance, in the famuly 
into which he was informally adopted. But one very 
learned person has assured me, that the impossibility of 
returning to his natural family depends, not on the mere 
gift or acceptance of a son, but on the degree in which 
the ceremonies of adoption have been performed; and 
that there 1s a difference in this respect between Brahmins 
and Sudras. A Brahmin being unable to return to his 
natural family, if he has received the Brahminical thread 
in the other family; the Sudra, if not validly adopted, 
being able to return to his natural family, at any time 
before his marriage in the other family. Even if it be 
granted that a person, merely because he is a Dattaka, or 
son given, apart from the performance of ahy further 
ceremony, becomes incapable of returning to his natural 
family, that would not govern the case of an adoption, 
that was invalid because the widow had not power to 


18 
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adopt. For to constitute a Dattaka, there must be both 
gift and acceptance. A widow cannot accept a son for 
her husband unless she is duly empowered to do so, and 
therefore her want of authority, if it invaldates the 
adoption, also invalidates the gift.” 

From what is stated 1n the extract quoted above, it seems 
to be implied that where there isa valid giving and taking, 
but in consequence of some formal defect the adoption 
is invalid, then the boy cannot return to his natural 
family, after the initiatory ceremomes are performed. 
The learned Chief Justice says that this dictum is based 
on the opinion of a very learned person. But it is difficult 
to find any clear authority for such an inequitable rule. 
It seems that even if the ceremonies of Upanyana or 
marriage are performed in the family of the adopter, still 
the informally adopted boy would not lose his rights in 
the family of his natural father. It is true that, in such 
a case, the adoptive fathers and his ancestors would be 
mentioned as the ancestors of the boy in the mantras 
which require such reference; it is true that in the Bndhi 
Sradh which must precede Upanyana and marriage, the 
ancestors of the adoptive father and mother would be 
worshipped. But that would not create any change in 
the status of the boy. As for the Bridhi Sradh it is only 
an incidental ceremony; and its total omission does not 
affect the validity of the principal ceremony As for the 
mention of the names of the adoptive father and his 
ancestors in the essential mantras, even that would not 
affect the validity of the ceremony, any more than error 
in pronunciation. The ceremony of Upanayana per- 
formed by the adoptive father would, it seems, be valid as 
if done by a volunteer priest. 





Section XII. 


RIGHT OF A PROPERLY ADOPTED SON TO 
INHERIT AS HEIR TO HIS ADOPTIVE 
PARENTS AND THEIR RELATIONS. 


A son catnot be taken in adoption by a person who has 
an Aurasa son living. But if an Aurasa son be born after 
adoption, the adopted sou takes a third share or a fourth 
share, according to the following text of Katyana: : 
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CAAA cs TF atratawa: aA: | 
Eqey Wore TrereyreawTfarm: ogThe share, 
In the Chundrika, the reading is watatm (see v. para. 16). edsonin 


cases where 


But in the Mitakshara, the reading is wyeitw (Mit Chap. I, 22Aueee 


sec. XI, para. 82), Although these different readings are epee 
capable of being reconciled, yet it is now settled that in} 
Bengal an adopted son takes one-third of the whole; and 
the subsequently born Aurasa takes two-thirds. In the 
provinces governed by the Mitakshara, the adopted son 
takes one-fourth of the whole. In Madras and Bombay, 
the adopted son takes a fourth part of the share of an; 
Aurasa; so that where there is one adopted and one | 
Aurasa, the whole estate is divided into five shares of 
which the adopted son takes one. Where there are several 
Aurasa sons, the shares vary according to the principle 
adopted. If there be two after-born Aurasa sons, then 
the estate would be divided into five shares in Bengal, into 
seven shares in Benares, and into nine shares in Madras 
and Bombay, the adopted son taking one share in each 
Case. 

If there is only one adopted son, he takes the whole estate 
of the adoptive father But it was, for a long time, an 
open question, whether the adopted son can inherit as 
heir to the relations of his adoptive father and mother. 
It has been already seen that of the several kinds of sons 
mentioned in the texts quoted in p. 108 the first six inherit 
as heirs to kinsmen; but the last six do not inherit colla- 
terally. Whether the adopted son inherits as heir to 
kinsmen is a question as to which it is not possible to 
give a satisfactory answer. In certain texts the adopted 
son is included in the first set, but in certain other texts 
he is included in the last set. The Dattaka Chandrika 
as usual tries to make all the passages harmonise, by say- 
ing, “In the same manner the doctrine of one holy saint 
that the son given is an heir to kinsmen—and that of 
another that he is not such an heir—are to be reconciled 
by referring to the distinction of his being endowed with 
good qualities or otherwise” and concludes the contro- 
versy by saying that wherever a legitimate®son would 
succeed to the estate of a brother or other kinsman, the 
adopted son will succeed in the absence of such legitimate 
son. The Mitakshara follows Manu who places the adopted 
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among the first class of sons, and makes him a general, 
and not merely a special heir, while the author explains the 
conflicting texts as being founded on the difference of good 
and bad qualities (Mit. chap. I, sec. 11, paras. 30—34). 
Jimutavahana does not quote any text, but mentions the 
names of the secondary sons in the order in which they 
are enumerated in Devala’s text; so that, according to the 
Dayabhaga, the adopted son is included among the last 
six of secondary sons. 

The right of an adopted son to inherit as heir to his 
Nateral adoptive father’s kinsmen, was recoguized in some very 
adopted early cases. In Sambhu Chandra v Narayani, (18. D. 

209), it was held that an adopted son is entitled to inherit 
as heir to another adopted son In another case, it was 
held that an adopted son is entitled to succeed to the 
estate of his adoptive father’s brother (Lokenath Roy 
v. Shama Soonderee, S. D. of 1858). Ina later case the 
adopted son was held entitled to share in the property of 
one who was first cousin to his grandfather by adoption 
(Tara Mohun v. Kripa Moyee, 9 W. R 423). In the 
latter case, it was also held that the adopted son takes 
exactly the same share as a legitimate son, when he is 
sharing with other collateral heirs who are not the legiti- 
mate sons of his adoptive father. 

The mght of the adopted son to inherit ex parte 
maternd was long open to question ; and has been finally 
settled by the recent case of Kali Kamal Majumdar »v. 
Uma Sankar Moitra6 I. L R. 256. 

The adopted son of a disqualified member of a family 
does not take any share (Mitakshara, Chap. II, sec. X, 
para. 11 ; Chandrika, sec. VI, para. 1.) 





Section XIII. 
SUIT FOR SETTING ASIDE AN ADOPTION. 


| Under the law of hmitation now in force, a suit “to 
Sltetion. ©Obtain a declaration that an alleged adoption is invalid or 
‘never in fact took place”? must be brought within six 
| years from the time ‘ when the alleged adoption becomes 
ne to the plaintiffs, (Act XV of 1877, sch. II, Art. 


SUIT FOR SETTING ASIDE AN ADOPTION. 141 


Under Act IX of 1871, sch. II, Art. 129, the period 
was 12 years from the date of adoption or the date of the 
adoptive father’s death. The alteration in the Jaw was 
made to meet such cases as that reported n4B L. R., 
F. B. 3. In that case the ancestor died leaving a widow 
who adopted a son in 1824 and survived him till 1861. 
In 1866 the suit was commenced by the daughter’s son 
of the ancestor alleging that the adoption was invalid. It 
was admitted that the adopted son and his son, the then 
defendant, had been in possession since 1824. It was 
decided by a Full Bench, that the statute did not begin to 
operate till the death of the widow. 

As the law now 1s, a reversioner may bring a suit for, 
setting sside an adoption which had taken place long 
before his birth. If the plaintiff sues not to set upside: 
the adoption, but simply as next heir, to recover the pro- 
perty on the death of the widow, it seems hkely that he 
would have 12 years from the death of the widow, provided 
the possession of the adopted son or lus heirs was not 
adverse to that of the widow. 

In a suit to set aside an adoption the plaint must be on 
a stamped paper of the value of Rs. 10, (Act VII of 1870, 
Schedule Il, No. 17). 

In a suit for setting aside an adoption, the presumption 
would either be in favour of, or against 1t, according to the 
circumstances of the case If the adopter is a wealthy 
man, if he is too old or sickly, the presumption would be in 
favour of the adoption. It was on such consideration, that 
the Privy Council decreed the claim of an adopted son, in 
@ case in which the Provincial Court and the Sudder 
Court held that the adoption was not proved. The suit 
was brought by one Haradhun Mookerjee who alleged 
himself to be the adopted son of one Ghanesham Movker- 
jee. The defendant Golak Chundra who, as brother of 
Ghanesham, was in possession of the property, demed the 
adoption and set up a deed of gift in histavour. The 
evidence for, and against the allegation of the plaintiff 
was nearly equally balanced; and, under the circum- 
stances, the Privy Council ruled “ that much must depend 
on the probabilities of the case, to be collected*from those 
facts as to which both parties are agreed.” Their Lord- 
ships then proceeded to observe as follows: 

“The adoption of the appellant is alleged to have 
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taken place in the autumn of 1824. At this time, it is 
clear, that Ghanesham was advanced in years, about 
sixty-seven years old, that he had two wives to whom he 
had long been married, by neither of whom he had ever 
had issue, and both of whom were of such an age as to 
make 1t, in the highest degree, improbable that he should 
ever have by them a son of his body. He seems, long 
before this period, to have despaired of having such issue, 
for 18 years before, he had adopted a boy called Banee 
Madho, the son of his brother Goluk Chundra, In April 
1824, Banee Madho had died without issue. These are 
facts about which there is no controversy.” 

‘“ According to the religious texts of the Hindus a 
man’s state, after death—his deliverance from a place of 
suffering called Put depends upon his leaving a son to 
perform certain rites and ceremomtes after death.” 

“That these opinions were shared by Ghanesham is 
clear from the evidence, and he had acted in conformity 
with them, by the adoption of Banee Madho Is 1t then 
more probable that on Banee Madho’s death he should 
supply his place by the adoption of another son, or that he 
should deliberately incur the penalty which, according 
to his opmion, would attend the omission to discharge this 
duty.”” 4M. I. A. p. 414. 

A suit for setting aside an adoption cannot be brough2 
by one who, by his conduct, 1s estopped from bringing suc, 
asuit. Ifa man by his own behaviour encourages another 
to believe that he has not the right which he really 
possesses, or that he has waived that right, or 1f by repre 
sentation or acts he induces another to enter upon a 
course which he would not otherwise enter on, or leads 
him to believe that he may enter on that course with 
safety, then he is not afterwards allowed to assert any 
rights which are inconsistent with or infringed upon by 
that new state of things which he himself has been influen- 
tial in bringing about (Sadasiv Moreshwar Ghote v. Hori 
Moreshwar Ghati, 11 Bomb H.C. Rep. 190). The. law as 
= enerE is now contained in section 115 of the Evidence 

ode. 

Neither the statute of limitation nor the law of estoppel 
can make a person an adopted son, if he is not one. The 
can secure him in the possession of certain rights whic 
would be his, if he were adopted, by shutting the mouth of 
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particular men if they deny his adoption. But if it be- 
comes necessary for the person who alleges himself to have 
been adopted, to prefer a suit to enforce rights of which 
he is not in possession, he would be compelled strictly to 
prove the validity of his adoption, as against all persons 
except those who are precluded from disputing it. 

It used to be held, at one time, that a decision in favour 
of au adoption is primd facre evilence of the fact of the Nota judg- 
adoption, even as againat persons who were not parties to ment in rem. 
the suit. But it is now settled by the decision of a Full 
Bench “that a decision by a competent Cot that a 
Hindu family was joint and undivided, or upon a question 
of legitimacy, adoption, partibility of property, or upon any 
other question of the same nature, in a suit wnter partes, | 
or more properly speaking in an action in personem,—is\ 
not a judgment in rem or binding upon strangers.” 
(Kanya Lal v. Radha Charan, 7 W. R., 338; Jogenira 
Dev v. Funindra Dev, 14 M. I. A., 367) It was also laid 
down by Peacock, C. J., in his judgment in the Full Bench 
ease referred to above “ that a deciee in such a case is 
not and ought not to be admissible at all as evidence 
against strangers.” According to the decision of the 
Bengal High Court in Gujju Lal v. Futeh Lal, I L. R., 
6 Cal., 171, a judgment inter alios, as to matters not of a 
public nature, is not admissible as evidence either asa 
‘‘ transaction’ under s. 13, or as a “fact” under s. 11, of 
the Evidence Code. 

The reason for the ruling laid down in Kanai Lal v. 
Radha Charan is to be found in the following extract 
from the judgment delivered by Peacock, C. J.,iu the 
case : 

“If ajudgment in a suit between A. and B. that 
certain property for which the suit was brought belonged 
to A. as the adopted son of C. were a judgment zn rem 
and conclusive against strangers as to the fact and vali- 
dity of the adoption, the gieatest injustice might be 
caused. For instance, suppose that a Hindu, one of four 
brothers, should be entitled to a separate estate consisting 
of a’large zemindary, yielding an annual profit of two 
lacs of rupees, and also of a small piece of land in a 
distant zemindary, and that, upon his death, withont issue 
and without leaving a widow, the surviving brother as his 
heir should enter into possession and sell the small piece, 
and that afterwards a person claiming to be the adopted 
son of the deceased brother should sue the purchaser in 
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the Munsiffs Court to recover the land so sold, upon the- 
ground that, he being the heir by adoption, the brothers, 
of the deceased had no right to sell it. The purchaser 
might be a poor man without the means of procuring or 
paying for the attendance of the necessary witnesses, or 
of making a proper defence to the suit, and the claimant,, 
without any collusion, might succeed in establighing the 
alleged adoption, and recover the land. Now, if this judg-. 
ment were a judgment zn rem, and conclusive against the 
biothe:rs as to the status created by the alleged adoption, 
in aauit brought against them for the zemindary, they 
could have no means of defending their possession, hoa- 
ever clenly they might be able to prove that there was no 
foundation whatever iu support of the claim of aduption.” 


7 W. R., p. 339. 


Secrion XIV. 
RESULT OF ADOPTION BY A FEMALE. 


When a widow takes a child in adoption, her right to } 

_ ter husband’s estate 18 divested at once in favour of the}! 
The estatl adopted child. (Dharam Das v. Sama Svonderee, 3 M_ I. 
oe ae ae A., 229.) Itis difficult to find any clear authority for this 
vested in Yesult either in the texts or in the commentaiies. The 
Ped’ of the cnse of & posthumous son is not altogether similar, For 
= elgg the posthumous son being actually in the mothe:’s womb 
at the time of the father’s death, the estate never vested 
in the widow. Nor can it be said that, by taking a child 
in adoption, the widow virtually abdieates her right in 
favour of the son adopted. For, if that be the ground on 
which the widow is divested of her right, then where 
there are several widows, the son adopted by one cannot 
vaequire any right to the share of the others, until their 
death. But it has been held that the son adopted by one 
of two widows becomes owner of the entire estate, fiom 
the date of adoption, (Rakma Bai v Radha Bai, 5 Bom., 
‘181.) The true ground seems to be that the widow and 
the rest succeed only to the estate of a sonless man, and 
that when a child is adopted, the existence of such child 
, destroys the kind of right which a female cnn have in the 
‘estate of hér husband. (Dayabhaga, chapter XI, sec. I, 

para. 27.) 

It has been already shewn that when a widow takes a 
child in adoption, she does so in her own right, and not 
as agent for her husband. The anwmati in such eases is 
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net anything amounting to an order which must be 
obeyed ; it is nothing but sanction. But it has been laid 
down in several cases, that a widow can adopt only as 
agent for her husband, (Chowdry Pudum Sing v. Koer 
Oody Sing, 2P. C. J. 447). This view is not supported 
by any authority, and is not consistent with the rulings 
laid down in Bamun Das v. Tarinee, (7 M. I. A. 169) and 
in Ram Soonder v. Sarvani, (22 W. R.). 

In the former case, it was laid down that (1) a widow 
who has anumatipatra from her husband to take a child 
in adoption, is not bound to do so. 

(2) That so long as a child is not actually taken in 
adoption, the widow is the owner of her husband’s estate. 

From the date of adoption, the widow is divested of the 
right which vests in her, at the date of her husband’s 
death. In countries governed by the Mitakshara law, the 
widow does not inherit as heiress to her deceased husband, , 
if he was a member of a joint family, at the time of his) state 
deuth. When a member of a joint family dies, then,’ 
according to the Mitakshara, his nght to the joint family 
prnperty is extinguished, from the moment of his death ; 
and the surviving members become the sole owners, as if 
there never existed any such person as the one deceased. 
It has been held that the son subsequently adopted by the 
widow would take the place of his father like an Aurasa 
gon born after the father’s death (Sri Raghunanda v. 
Sri Braja Kishore, 3 I. A. 154.) According to the Mitak- 
shara the son, grandson and great-grandson of the mem- 
bers of a joint family become co-owners from the moment 
of their birth or adoption as the case may be; and the 
fact of the birth or adoption taking place after the father’s 
death, would not make any difference in the position of 
the child. The subsequently adopted child would become 
a member of the joint family, from the date of adoption; 
and would be entitled to a share on partition. 

When a widow, having authority to that effect, takes in 
adoption a second child, after the death of the previously 
adopted son without issue, it is open to question whether 
the second adopted child becomes the owner of the pro- 
perty at once. In relation to the last full owner, the 
second adopted child stands in the position of a brother. 
But as a natural brother, living at the time of the death 
of the last owner, would not inherit before the mother, so 
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it can hardly be said that the son, subsequently adopted 
by the mother, would be in a better position than a son 
born of her womb, (Rama Swamy v. Venkatu Ramin, 6 
I. A. But see Boikunt Money Kishen Soonder, 1 W. R. 392. 
If the first adopted child leaves a widow, then that 
widow takes the estate as heiress to her deceased husband ; 
and the son subsequently adopted by the mother of the last 
owner, would not take anything until the death of the 
widow and the mother. If the widow of the first adopted 
son has permission to adopt, and in pursuance thereof 
takes a child in adoption, the estate would vest in that 
‘child, and the son adopted by the mother of the last owner 
would take nothing. The same result would take place if 
the first adopted leaves a daughter or daughter’s son who is 
a nearer heir than a brother. The leading case with refer- 
Ram Kishore ence to this point is that of Ram Kishore v. BhoobunMohiny 
hope (10 M. I. A. 279). The facts of that case were as follow: 
Gour Kishore a zemindar in Bengal died, leaving a widow 
Chundra Bali, and a son Bhowani. Previous to his 
death, he executed a document whereby he gave permis- 
sion to his wife to adopt a son, in the event of failure of 
her issue. Bhawani succeeded to the zemindary, married, 
came to age, and died leaving no issue, but a widow named 
Bhoobun Mohiny. Chandra Bali then adopted Ram 
Kishore who sued the widow of Bhowani for the estate. 
The Privy Council held that the plaintiff’s suit must be 
dismissed, since his adoption gave him no title that was 
valid against Bhowani’s widow. (10 M. J. A. 279.) 

It has been held in a subsequent case that, upon the 
vesting of the estate in Bhowani’s widow, the power of 
adoption, which his mother professed to exercise, was at 
anend and was incapable of execution (Padam Kumari 
Chowdrani v Court of Wards, I. L. R. 8 Cal. 802). Hi 
Bhowani’s mother had the necessary sanction to adopt, 1! 
it difficult to see why the adoption by her after, Bhowani’r 
death, should be invalid. 

A son adopted by the step-mother of the last ful 
od by stan” Owner cannot take his estate. So long as there is a step 
mother. son, the step-mother cannot adopt at all; after the deatl 

of the step-son, the step-mother may adopt, if she is dul 
authorized to that effect. But at the death of the last ful 
Sauce: the estate at once vests in the nearest Sapinda 
' and the subsequently adopted son, who would stand in th 
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relation of brother to the last owner, can take nothing 
{Annama v Mabu Bali Redi, 8 Mad. H. C. 108). 

It is now settled that adopted sons inherit as heirs to 
the collateral relations of their parents. But itis a funda- 
mental principle of Hindu law that an estate cannot, 
remain in abeyance ; and that on the death of any person 
it must vest at once in the nearest heir at the time. It 
was accordingly held in the case of Kaly Prosunna 
Ghose v. Gocool Chandra Mitter that the son adopted by 
the nephew’s widow could not inherit, as the adoption 
took place after the death of the last owner. The circum- 
stances of the case were suck that 1f the nephew’s widow 
took the child in adoption, before the death of the owner, 
then that adopted son would have taken the estate as 
nert heir, (2 1. L. R. 295). 

The right of the son adopted by a widow dates from; pate fom 
the time of his adoption. 1f the widow held the estate of|in which the 
her deceased husband as heiress to him, and made any adopted son 
alienation, or subjected it to any encumbrance without ~#'™*te¢- 
legal necessity, then the adopted son can claim to set, 
aside the same, not on the ground that his right dates: “ 
from the death of the adoptive father ; but on the ground 
that alienations made and incumbrances created by a 
widow are voidable at the option of the next taker. The 
gon adopted by a widow cannot sue her for accounts or 
mesne profits. This follows from the view which has been 
taken as to the position of the widow who adopts; and 
also from the ruling laid down in Bamun Das v. ‘Tarinee, 

(7 M. I. A. p. 169.) 

In a joint Hindu family governed by the Mitakshara, 
the son adopted by a widow cannot, 1t seems, sue for mesne 
profits, for the period intervening between the father’s 
death and the date of adoption by the widow. The position 
of the son adopted by a widow, in a Mitakshara family, is; 
at best that of a co-owner; and as such, he cannot sue, 
his co-owners for mesne profits. He can at most sue for 
partition and separate allotment. It is doubtful whether, 
under the circumstances, the adopted son can sue to set 
aside an alienation made by the joint owners, before his 
adoption. 8 

It has been held in Bombay, that if the parent of the 
boy, when giving him in adoption expressly agree with 
the widow that she shall remain in possession of the 


148 KRITRIMA SON. 


| property during her lifetime, and she only accepts the boy 

'on those terms, the agreement will bind him as being 

/made by his natural guardian (Chitko v. Janoki, 11 
Bom. 199.) 

But in a later case before the Madras High Court it has 
been held that a minor taken in adoption is not bound by 
the assent of his natural father to terms imposed as 
a condition of the adoption (Laksman Ram v. Laksmi 
Ammal, 41. L. R. Madras, p. 160.) 

An adoption pendenti lite is not regarded in the same 
light as an alienation pendenti hte. The adopted son is 
not bound by the decree unless he is made a party to the 
suit after his adoption. Rambhat v. Laksman, Ll. L. R. 6 
Bom. p. 630, 





Srotion XV. 
KRITRIMA SON. 


. The Kritrima form of adoption prevails only in Mithila. 
| Nanda Pandita recognizes it as legal notwithstanding the 
| text of Adita Purana which declares that in the present 
age all the secondary sons have become obsolete with the 
‘exception of the Dattaka (see Mimansa, section II, para. 
The Kritri--65). The Kritrima adoption is unknown in practice, 
0 form ofe- except in the Mithila country. The definition of the 
ale onlyin Kritrima son is to be found in the text quoted in page 108. 
‘ The consent of the adopter is necessary to an adoption 
in the Kritrima form; and the consent must be given in 
the lifetime of the adoptive father (Lutchmun v. Mohan 
Lal, 16 W. BR. 179). 
There is no limit of age. The initiatory rites need not 
be performed in the family of the adopter; and the fact 
that these rites are already performed in the natural 
family is no obstacle (Shiboo Koeri v. Jagun Sing, 8 
W. BR. 155). 
Any person may be adopted who is of the same tribe, 
Who may whatever nay be the nature of the relationship existing 
romaybe between the adopter and the adoptee. 
—: As regards succession, the Kritrima son does not lose 
his rights in his natural family. He takes the estate of 
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bis adoptive father only, but not that of his father’s 
father or other collateral relation, nor of the wife of his 
adoptive father (Shiboo v. Joogu, 8 W. R. 155). 

In the Kritrima form the relationship of father and 
mother is limited to the contracting parties; and the son 
of the Kritrima does not take any interest in the pro- 
perty OBE)” adopter (Jaswunt Sing v. Dooly Chand, 25 

A woman can take a son in the Kritrima form, either 
during her husband’s life or after his death. If a woman 
adopts a Kritrima son, he stands in the relation of son 
to her only; and he does not become the adoptive son of 
her husband, unless he is taken jointly by the husband and 
the wife. if the husband adopts one, and the wife adopts 
another, then each stands in the relation of son only to 
the party by whom he is adopted ; and the son of the one 
cannot give Pinda to the other, nor can he take his estate. 
(Sree Narain v. Bhya Jha, 2S. D. 23; Collector of Tirhoot 
v. Hara Pershad, 7 W. R. 500). 

No ceremonies or sacrifices are necessary to the validity 
of a Kritrima adoption. The form to be observed is this. moos no00h 
At an auspicious time, the adopter having bathed, ad- sary 
dressing the person to be adopted who has also bathed, 
and to whom he has given some acceptable chattel, BAYS, 
“Be my son.” He replies “1am become thy son.’ 
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CHAPTER V. 


JOINT FAMILY AND JOINT OWNERSHIP. 


Secrion I. 


ABSOLUTE AUTHORITY OF THE GRIHAPATI IN 
PRIMITIVE TIMES. 


1. In primitive times, when there was no sovereign 
power, or when the authority of the sovereign power was 
not sufficiently established, the father’s power over his 
children must necessarily be unrestricted. Almost all the 
ancient societies were, therefore, organized on the patri- 
archical model. The power of the Grihapati or patriarch 
was supreme within his own household. To the society 
collectively he was responsible for the good conduct of 
those under his control; but within the family circle, his 
power was unlimited, except so far as it was softened by 
natural affection. 

2. Though we do not possess any history, in the proper 
sense of the term, yet our scriptures and ancient codes of 
law contain ample evidence that the patriarchical system 
prevailed among the ancient Aryas, as in every other 
country, in those times. The Vedas disclose a state of 
society in which the power of the Grihaputi was supreme 
within his household, though it does not appear that the 
power of the Hindu Grihapati was ever as great as that 
of a Roman father. There is nothing to show that Hindu 
fathers ever claimed to exercise the power of life and 
death over their children. 

8. Among the Romans, in early times, the father had 
power of life and death over his children; he could chas- 


ratria tise them as he liked; he could modify their presonal con- 
sof dition by selling, or giving them in adoption; he could 


give a wife to his son; he could give his daughter a hus- 
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band; he could divorce his children of either sex; he 
could appropriate their earnings as he liked. Whether, 
in practice, a Hindu father ever claimed to exercise such 
owers, it is not possible to know at present; but there can 
eno doubt that the written codes of Hindu law never 
gave such unlimited powers to him. 

4. Though the Hindu Legislators never gave to the 
Hindu father such extensive powers as the Patria Potestas 
of early Roman Law, yet there was a time when the power 
of the Hindu father over his children was greater than it 
is now. Manu says— 


WANTAS ATTY WY CATIA: GAT: I 
UW afyawefen Tee AE ARH ft 
Manu VIII, 415. 

This text shews that the Hindu father was at one time 
entitled to appropriate to himself the earnings of his 
children, as also of his wife and slaves. Later commen- 
tators explain away this passage, in some manner or 
other; and allow the son to retain, for his own use, his 
self-acquired property. But, even at the present day, a 
‘son who would not place his earnings at the disposal of 
his father is considered as wanting 1n filial duty. 

5. A Hindu father never had power of life and death 
over his children He can give them in adoption even 
now; and there are indications in the shastars that, at 
one time, he could sell them. Of the several kinds of 
secondary sons enumerated in the Shastars, one is a son 
bought from parents Vashistha says ‘“‘ Man produced by 
virile seed and uterine blood, proceeds from his father 
and mother as an effect from its cause; therefore his 
father and mother have power to give, to sell, or to aban- 
don their son” (Dattaka Mimansa, sec. IV, p. 14). But 
there are contrary texts also. (See Dattaka Mimanaa, sec. 
IV, paras. 5and6) Modern commentators reconcile these 
texts by saying that a son cannot be sold, without his 
consent, which amounts to nearly the same thing as saying 
that ason cannot be sold at all Notwithstanding the 
prohibition of Shastars, the sale of little children by their 
parents is not altogether unknown among: the lower 
classes of Hindus. But the sale of grown-up children has 
not the sanction of law or usage; and it does not seem 
likely that the practice ever existed, in ancient times. 
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6. In respect of the marriage of his children, the power 
of a Hindu father was, in all probability, much the same 
that it is at present. The father chooses the bride or 
bridegroom ; and presides at the marriage ceremony. But 
he does so, more as a matter of duty, than as a matter of 
right. Sometimes the father abuses his power by selling 
his daughter to an old or illiterate bridegroom. Such 
cases are happily rare now; but, in ancient times, it seems 
that the Asura was the prevailing form of marriage. 

7. The patriarchical form of a family can remain, in its 
full force, only so long as the founder of the family lives. 
As soon as the father dies, the children would all aspire to 
be independent ; and by dint of ability alone, the eldest 
among them can then command the respect and obedience 
of the others. In the primitive condition of society, the 
power of the karta would be in some cases quite as great 
as that of the father. There are indications in the 
Codes that, at one time, the eldest brother took the whole 
estate and the others lived under him. Manu says— 


ae wey wwtery fre yaeaea: | 
Reraaranay Gay feat werk 
Manu C. IX v. 105. 
Gautama says :— 
corel a Teer & Kay fecera fawaz | 
Gautama 28-3, 
But the Hindu Legislators look upon the family pro- 
perty asa fund for the maintenance of members; and 
they could not do otherwise than recognize the right of 


the members to demand partition, and to claim equal 
shares. The junior members were therefore very often led 


Ina country to assert their independence; and even if they held together, 


where ther 
la neither 
political nor 
commercial 


ao mblevi¢us 


ca 


sounder 


the power of the karta was reduced to that of a responsible 
manager. Thus under a strong Government, the patri- 
archical system naturally tended towards that joint family 
system which still prevails in Hindu society. The Brah- 
min legislators never allowed the exercise of such extrava- 
gant powers as were claimed by parents in ancient Rome. 
They placed the power of the father within such limits, 
that his duties outweighed his powers; and instead of 
being the absolute master, he came to be looked upon as 


i ed 
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the responsible manager of the family republic. Thus 
the patriarchical system gave way to the joint family 
system in Hindu society. 

8. The jot family system must be unknown in coun- 
tries where there is scope for political ambition, and where 
the people are actively engaged in the pursuit of arts, 
manufacture or commerce. The individual who has 
governed provinces or commanded armies cannot feel 
much interest in managing the petty affairs of a joint 
family ; far less would it suit him to submit to the autho- 
rity of a karta or patriarch. 

9. An individual, who lives abroad for years, either in 
pursuit of arts, manufacture or commerce or 1n discharg- Political 
ing the duties of a public officer, must lose that attachment end connie 
for the family circle which 18 essential to the existence of bring indivie 
the joint family system. When such an individual finds prominence. 
that he is earning more money than the other members 
of the family, he naturally feels inclined to make such 
arrangement that his own cluldren may have exclusive 
possession of his separate acquisitions. This is another 
powerful cause which leads to the disintegration of the 
joint family, in a progressive and politically free country. 

10. The progress of the industrial arts operates in 
several ways to bring individuals into prominence. On 
the one hand, it enables some individuals to earn much 
more than others. On the other hand, the wants of life 
multiply with the progress of the industrial arts, and men 
of wealth then fee] more inclined to enjoy the new 
luxuries, than to devote their surplus income to the sup- 
port of dependants. In primitive times, men of wealth 
took a delight in having about then a large number of 
relatives to support But, in a society where there is scope 
for activity, every one tries to acquire his livelihood by 
his own exertions. And all these circumstances combined 
tend to the dissolution of the joint family and to bring 
individuals into prominence. 


20 
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Secrion II. 
THE JOINT FAMILY. 


1. From what has been already stated, it will appear 
that the patriarchical system, which prevails in the primi- 
tive condition of society, is followed either by the joint 
family system, or by individual independence according 
to circumstances. Among the Hindus, the joint family 
system still prevails, though the process of disintegration 
is going on, side by side, for centuries. It has been shewn 
already that the causes which lead to the dissolution of 
the joint family, and towards bringing individuals into 
prominence are twofold :— 


1. Scope for political ambition. 
2. Progress in the industrial arts. 


2. It is not within the scope of this work to show why 
these causes have not been sufficiently powerful amongst 
us to lead to the complete dissolution of the joint 
family system. Suffice it to state here that the country 
being too vast and the population too heterogenous, the 
people of the different parts of the country were never 
united politically; and for this reason the country has 
ever been a prey to foreign invasions, and the regular 
channels for political ambition were as few as possible. A 
few adventurous spirits played very successfully in the 
political sphere; but such cases were extremely rare. 
Men gifted with the power of leading the people, found it 
eels much safer to wield their influence within the 
imits of their native village, or to set themselves up as 
reformers or founders of religious sects professing to give 
up all connection with the world, so as to acquire a higher 
position than even kings and emperors. The state of 
things, during the period of Mahomedan rule, was much 
the same that it was in the time of Hindu kings, the only 
difference was that, in the Courts of the Mahomedan 
kings, very few could flourish without turning converts 
to Mahomedanism. With the downfall of the Maho- 
medan empire, India has become subject to a foreign 
country, «nd constituted as the Government of the 
country now is, the natives of the soil are practically 
excluded from the higher appointments of the public 
service ; and the subordinate appointments that are open 
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to them are too insignificant and too few in number to 
produce an appreciable effect on the constitution of 
society. 

3. Then with reference to the second of the two causes 
mentioned above, it is to be observed that though some of 
the arts and manufactures attained a very high degree of 
perfection, yet, as a general rule, there were few indus- 
tries in the country which required combination of labour 
or the investment of any large amount of capital at 
atime. Thearts and manufactures of India were domestic 
industries. In the villages the carpenter, the weaver, the 
blacksmith, the potter and the baker supplied the local 
wants. The market was generally an extremely limited 
one; and the village people or the landlord had very 
frequently to subsidize them by grants of rent-free land, 
or by assigning a share of the annual produce of the soil, 
to enable them to practice their avocation. Such a state 
of things was more favourable to the conservation than 
the destruction of the joint family system. 

4, There being thus very few industries in the count 
which required any combination of labour and capital, 
there were very few towns in India. Where the kings or 
their agents held their Courts, there was a town population, 
as also in the holy places of pilgrimage. But such towns 
were few, and the population too small to afford any con- 
siderable scope for the skill of the artists. There was a 
demand in these towns for some costly manufactures; and 
some few people waxed rich. But their number was too 
few to exercise any influence on the country. 

5. At the present time, the country is intersected by 
roads, railways, canals, &c.; and life and property are a8 Causes oi 
nearly secure as possible. But the ancient industries of RUS8. 
the country are ruined; and as the entire surplus produc- 
tion of the soil is taken away to foreign countries, the 
native inhabitants of the country cannot have capital 
enough to take advantage of the inventions of modern 
science, and to drive from their markets the manufactures of 
foreign countries But for this circumstance, towns would 
spring up in every part of the country, and the individuals 
in active pursuit of wealth would become the unit of 
society. 

6. Whatever may be the cause, the joint family system 
still prevails in the country. Those who possess any 
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ancestral property generally live together under the 

aternal roof; for so long as they do so, they are treated 

by the people about them with that respect which they 

can never hope to enjoy by setting up separate establish- 
remembers ments In the present state of the country, very few 
Ae individuals can acquire an amount of importance which 


i 
(dors separ can make it advantageous for him to live separately. By 


| 
foundes ' continuing undivided, the members of an ancient house 
ending: ossess all the strength of union; but by separating or 
y residing elsewhere than under the paternal roof, they 
lose all their hereditary position and power. It is only 
when the state of feeling among the members of the joint 
family becomes such as to render joint living impossible, 
that partition takes place. In European countries, the 
sons of the same parent separate quietly as soon as they 
begin to earn their living. But amongst us, the descendants 
of a common ancestor not unfrequently live together for 
generations, even when there 1s little or no family pro- 
perty beside the famiiy dwelling-house; and separation 
very seldom takes place without actual misunderstanding, 
except where an individual, in the course of public or 
private service, or in pursuit of trade, lives abroad in a 
distant place for years. 


Section III. 
JOINT OWNERSHIP. 


1. According to Hindu lawyers, the joint family proper- 

Joint family ty 18 to be regarded as a fund for the support of members 
property |, and dependants of the family. At a time when it was 
fundtorthe not unusual for the descendants of a common ancestor to 
THintnen live together for generations, it is but natural that every 
bera. living member should regard himself as having a vested 
Ownership Wnterest in the joint family property. When such waa 
ia therefore’ the case, it must also seem that the right of the several 
becoquired, members arises by birth, and is extinguished by death. 


eztinguished Accordingly the sage Gautama says— 
) SLID MCC IL CL 


And Vijyaneshwar lays down that ownership is acquired 
by birth (Mitakshara, chap. 1, sec I, p. 28). 
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2. Theright to ancestral property, which is thus created 
by birth, is an inchoate right including— 


(1). Right to maintenance while the family remains Nature of 
joint. 
(2). Right to demand partition. 


There are texts which declare that the son has co-equal 
rights with the father in respect of ancestral property. 
Jagnyavalkya says— 


werfaaraeraren farmed ares aT | 
ay Qiy ven ary fog: Tae SMITE A 
Dayabhaga, chap. II, para. 9; Mit. chap. I, sec. V. p.3. 
Vyasa says— 
wat farega cata qatar | 
WHA FATA TAA 4 It ae a few: 4 


{Though immoveables or bipeds have been acquired by 
a man himself, a gift or sale of them should not be made 
by him without convening all his sons. See Dayabhaga, 
chap. II, para 29, Mitakshara chap. I, sec. I, para 27.] 

These texts are the logical consequence of the doctrine 
that a son by birth becomes a co-owner with his father in 
the family property. 

3. Apart from texts, there were also very important con- 
siderations which rendered the adoption of the above theo- , Consider. 
ry, as to the origin of ownership in joint family property, 1ed to the 
absolutely necessary. If it be held that the right of the s¢o7hen.ct 
sons originates from the date of the father’s death, then in tit outer 
order to effect a partition, it becomes necessary to aacer- birth. 
tain the dates of birth and death of all the descendants of 
the common ancestor; and even when all that is ascer- 
tained, it 18 exceedingly difficult to determine the’ shares 
of the several living members. 

4. Vnijyaneshwar, therefore, adopted the theory that 
right to ancestral property is acquired by birth, and is 
extinguished by death To effect a partition on this 
principle, all that it is necessary to know is the nature of 
the relationship between the living coparceners. 

5. The doctrine that right to ancestral property is 
acquired by birth is open to the objection that it does not Objections 
apply to collateral succession. When a man dies separate ownership 
leaving no male issue, and his collaterals succeed as heirs »Y >itth. 


quired by 
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to his property, it cannot be said that the right of such 
collate:al heirs arose from the date of their birth. In 
such a case, there is no other alternative than to say that 
the right of the collateral heirs arose at the time of the 
death of the owner. Vijyaneshwar says that the right 
of a collateral heir is liable to obstruction; and the colla- 
teral cannot therefore acquire any interest until the death 
of the proprietor. But it is not consistent with the 
principles of Hindu Law to account for the same result 
in two different ways It is not proper to say that right 
of the heir arises by birth in some cases, and by death of 
the last owner in others. 

6. However that be, the early sages laid down that 
sons by birth acquire equal rights with the father in the 
ancestral property; and Vijyaneshwar could not do other- 
wise than accept the doctrine. But the circumstances 
which gave countenance to it, in ancient times, ceased to 
exist in many localities. With the progress of society, 

Cirocum- joint living for generations becomes rare, and sons gener- 
stancetad ally separate within a short time after the death of the 
to the adem father. This state of things prepares the minds of men 
opposite for the theory that the paternal estate vests in the sons 

— after the death of the father. The doctrine of joint 

ownership of sons is so embarassing to parents, that the 
opposite view is readily accepted, as soon as 1t is shown to 
be 1n accordance with the Shastars. When, therefore, 
Jimuta showed that it is possible to explain away the 
texts which apparently support the theory of ownership by 
birth, his doctrine was at once accepted in that part of 
the country to which apparently he belonged. 

7. Ithas been already stated that, according to the 

' Mitakshara, sons acquire ownership in the paternal estate, 

Tne joint from the date of their birth; but that, according to the 
theory of , Dayabhaga, sons do not possess any interest in the paternal 
Vilyeneswar estate, so long as the father lives. Such being the doctrine 
tinct co- of the two leading authorities as to the origin of ownership, 
theory of. it must be obvious that their conception of joint owner- 
Jimutaveha” ship must be materially different. According to the theory 
their reapec: adopted by Vijaneshwar, the right of the newly born son 
astothe | must cover the very same ground that was previously cover- 
Somer cnis in ed by the right of the father alone. At the time when the 
cee’ = #800 18 born, there cannot be necessarily any vacant ground. 

If the father dies just at the time when the son is born, 
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then the right of the son would at once take the place 
occupied by the father alone during his lifetime. But 
in all other cases, the right of the son must extend over 
all that property which is also owned by the father. The 
necessary consequence of this doctrine 1s, that the father es Gcint 
and the son become co-owners in the family property ; gwuership 
but they cannot be called co-sharers. For they have no Vijyaneswar 
fixed share 1n the property. When a partition takes 
place, then the shares are ascertained for the first time. 
But until partition the co-owners can have no definite 
share ; for by births and deaths in the family, the extent of 
their interest must be continually fluctuating In Appo- 
vier v. Ram Subbayau, (11 M I. A. 75) Lord haben | 
observed that “‘according to the true notion of an undivided 
family in Hindu Law, no individual member of that 
family, whilst it remains undivided, can predicate of the 
joint and undivided property, that he, that particular | 
member, has a certain definite share.”” This is a neces- 
sary consequence of the theory of ownership by birth. 

8. As already observed the right of a coparcener in a 
Mitakshara family is an inchoate right, including— 


ure of 


(1) Right to maintenance while the family 
remains joint. 
(2) Right to demand partition. 


All the coparceners being jointly interested in the whole 
property, no individual can make a sale or gift of any 

rtion of it, except for family purposes. According to 
Hindu Jurists, ownership implies power of absolute dis- 

osition. But where there are several persons jointly 

entitled in the same thing, it must be obvious that that 
thing cannot be sold or otherwise disposed by any single 
co-owner. 

9. According to Jimutavahana the right of the son 
arises when the father dies, 2 e, at a time when there is a The diatinot 
vacancy. Jimutavahana is, therefore, at liberty to say ghi Se necey 
that the rights of the several heirs to a deceased person of Jimuter 
do not cover the same ground; but that the right of each 
co-heir covers only a part of the property. The share of 
each co-heir is known and vested before paréition; by 
partition nothing more is done than the assigning ‘of a 
portion of the family property to each co-sharer, according 
to the extent of his share. Such being the conception 
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of joint ownership in the Dayabhaga, any co-sharer can, 
according to it, sell or give away his share without the con- 
sent of the others ; and if any co-sharer dies, before parti- 
tion, he is still succeeded by his legal heirs. His interest 
is extinguished, but his share is taken by the heirs, and not 
by the surviving coparceners, unless they are the heirs. 
The distinction, between the joint co-ownership theory of 
Vijyaneshwar and the distinct co-shareship theory of 
Jimutavahana, is of the greatest importance in the Hindu 
Law of Inheritance. The circumstances which led to the 
adoption of these opposite theories have been already ex- 
plained. The importance of these theories with reference 
to the law as to alienation of the shares of joint owners, 
and as to the law of succession will appear hereafter, when 
I come to deal with these topics. Vijyaneshwar is called 


wmaaifereaaiat; and Jimutavahana and his followers are 
called wefeaa@aatet. The reader would do well to remem- 
ber these distinctions. 

10. Jimuta rejects the theory of Vijyaneshwar on the 


The grounds ground that it would necessitate the assumption of a 


on which 


eat deal more than is absolutely necessary, viz., that 
joint ownership is extinguished, and distinct ownership is 
created by partition. ‘This sort of reasoning may not 
appear conclusive to English lawyers; I refer to it only 
to illustrate the mode in which Hindu jurists argue legal 
questions 

11. So far as collateral succession is concerned, Vijya- 
neshwar was at liberty to adopt the distinct co-ownership 
theory. But Vijyaneshwar does not say anything as 
to the nature of the right of collateral heir. His idea 
evidently is, that co-owners cannot have distinct shares 
before partition. 

12. Thesuccession of sons, grandsons and great-grand- 
sons is called unobstructible succession in the Mitakshara 3; 
and collateral succession is called obstructible succession, 
The right of a son cannot be obstructed ; it is therefore a 
vested right. But the right of a collateral may be 
obstructed by the birth or adoption of a son to the last 
owner; itis, therefore, contingent and not vested being 
liable to obstruction. 


SNCESTRAL PROPERTY. IGE 


Sserion I¥. 


ANCESTRAL PROPERTY. 


1. The distinction between ancestral and self-acquired 
roperty is of very great importance in Hindu Jurispru- The distino 
ence, especially in the schools which accept the Mitak- pa Lepatiait bale 
shara as the leading authority. It is, therefore, absolutely ete 
necessary that the distinction between the two classes of 
property should be clearly marked. 
2. All property which a man inherits from a direc 
male ancestor is ancestral property. The word 1n th 


original is Faraw which literally means property coming 
down from paternal grandfather. In the text quoted in 
page 157. Jajnyavalkya says that the son has equal right 
with the father in property acquired by grandfather. In 
commenting on that text Vijyaneshwar says—‘ The 
grandson hasa right of prolibition if his unseparated 
father is making a donation or sale of effects inherited from 
grandfather: but he has no right of interference if the 
effects were acquired by the father. On the contrary he 
must acquiesce because he is dependent. Consequently, 
the difference ia this, although he have a right by birth in 
his father’s and his grandfathers’ property, still since he 
is dependent on his father in regard to the paternaf 
estate, and since the father has a predominant interest 
as it was acquired by himself, the son must acquiesce im 
the father’s disposal of his own acquired property ; but 
since both have indiscriminately a right in the grand- 
father’s estate, the son has a power of interdiction, if the 
father be dissipating the property.” (Mit. chap. I, sec. 
V, pp. Yand 10). Practically therefore the father has- 
absolute power over his self-acqmred property; but im 
respect of ancestral property, his sons possess equal rights 
with him. Such being the law, according to the Mitak- 
shara, the distinction between ancestral and self-acqnired 
property is of great importance. 

- That property to which a man acquires a vested | Gnobstrusé 
interest by birth, is called Apratibandha Day% or unob- ancestral” 
structible heritage ; and in relation to the son of the man PTO?°"- 
who acquires such a vested interest by birth, the property 


is regarded as Wate or ancestral. 
21 
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4. Property which comes into the hands of the heir as 
Obstructea Obstructed heritage from a collateral kinsman is not 
mer ake 8. regarded as ancestral property, (Nanda Coomar v. Moulvie 
Rajeeodeen, 10 B. L. R. 1837, Lochan Sing v. Nem Dharee, 
20 W. R. 170). 
5. The self-acquired property of the grandfather 
becomes ancestral property in the hands of the father, 
(Ram Narain v. Pertum Sing, 20 W. R. 189). 
Savingsanad 6. All savings made of ancestral property and pur- 
protite of chases or profits made from the income or sale of ancestral 
property re- property follow the character of the fund from which 
Sertethereof. they proceeded. (Sadanand Mahapatter v. Bana Malee 
sa R. 256; 8 W. R. 455; 11 W. R. 466). 
7. Property which comes into the hands of undivided 


ed heritage ts 
regarded as cOparceners from a common ancestor continue to be 
enccere ancestral even after partition. Adur Mony v. Chowdry 


even after Shib Narain kur, I. L. R. 8 Cal. p. 1. 
Ifencestrai 8. Moveable property which comes into the hands of 
erect be ® descendant, and is converted by him into immoveable 
ponverted 8 le is regarded as ancestral immoveable property. 
able property In the case of Sham Narain v. Roghu Bor Dyal, (I. L. RB. 
vaeied as on- 2 Cal. 508). Mr. Justice Kennedy observed “I do not 
Sestral im know of any authority which shows that the meaning of 
property. an ancestral immoveable estate is an ancestral estate 
which has descended in an immoveable form. Iam inclin- 
ed to think that it includes any ancestral estate no 
anes whether it descends in moveable or in immoveable 
orm. 
ernerty 9. Property given to the father by his father is 
nndfexhee regarded as ancestral property in the hands of the father 
is ancestral” (Madun Gopal v. Ram Baksh, 6W.R. 71). The word in 
Saat ‘in the original is pattamah, which literally means any pro- 
* perty derived from the grandfather. If it comes to the 
ands of the father as a gift and not asa heritage, it is 
still Fara¥. This is the ground on which I would put the 
above ruling. 

Tf the ances- 10. If the common estate is improved it is still consi- 

fraproved it i¢ dered as ancestral, for Jajnyavalkya says— 

ar STHTATS THATH fruray Ga: ST | 
panned [But if the common “stock be improved an equal divi- 
cereal ore is Ordained}. Ba serSis tthe er " 
on . rty purchased with money borrowed on the 

of ancestral security oe 4 : 


ancestral property is considered ancestral. 
(Shib Pershad v. Kullunder, 1S. D. 76.) 
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12. A distinct property acquired by a member of a a distinet 
oint family with but slight aid from joint funds, is liable BwiPoi'32> 
partition, but the acquirer takes a double share. (Sree- grsiece: 
narain v. Gooroo Pershad, 6 W. R. 219, Shiv Dyal v. Jodu but slight 
Nath, 9 W. R. 61). But whether such property is to be from faint 
considered as ancestral or self acquired is a question about 24s 
which there is no clear authority. Vijyaneshwar says 
“‘ that whatever is acquired at the charge of the patrimony, 
is subject to partition. But the acquirer shall, in such a 
case, have a double share, by the text of Vashitha— 


ae Sat wagufed ag y eas wa) 
{Mit. chap. I, sec. IV, para. 29), 

[He among them, who has made an acquisition, may 
take a double share]. I do not find any authority on the 
point. It seems to me that at the least the extra share 
which the acquirer obtains as such ought to be regarded 
as self-acquired. 

13. Where a man obtained a share of the family pro- , Ancestral 
perty, on partition, winch had been mortgaged to its full Being clearec 
value, and which he had subsequently cleared from the by the fathe: 
mortgage by his self-acquisition, it was held that the {8 StU sn-es 
unencumbered property was ancestral property in his 
hands (Visalatekee v. Anuaswami, 5 Mad. H. C. 250). 

14, An impartible Raj may be joint family property, pimpartibh 
though from its very nature it can be enjoyed only by ~ 
one member at a time (Katama Natchiar v. Shivagunga, 
9M. I. A. 5389). 





Section V. 
SELF-ACQUIRED PROPERTY. 


Whatever is acquired by any member of a joint family, 
without detriment of the joint family property, is reckoned Selfacqu 
as the self-acquired property of that member. According °° P7°Per* 
to the Dayabhaga all kinds of self-acquired property 
belong exclusively to the acquirer; and are not liable to 
partition. But, according to the Mitakshara, only certain 
descriptions of self-acquired property are exempt from 
partition. This difference between the two leading autho- 
rities, is due to a difference in the interpretation put upon 
a text of Jajuyavaikya which will be discussed in the 
Chapter on Partition. 


de- 
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2, Although certain descriptions of self-acquired pro- 
perty are liable to partition according to the Mitakshara, 


Certain : 
wriptions of yet there can be no doubt that the power of alienation of 


ry 
dition 


Self-acquir- 


y 


to par 


the acquirer is the same with respect to all descriptions of 


accord 8elf-acquired property, until partition takes place. Where 
pe to the §6Vijyaneshwar says that the father has absolute power 


i property 


ay become thrown into the common stock, with the intention of: 
int family 


roperty by 


over his self-acquired property, he has not made any 
saving in favour of any particular description of self- 
acquired property; and because certain descriptions of 
self-acquired property are liable to partition, it by no 
means follows that over those particular kinds of self- 
acquired property, the father’s power is as limited as it is 
in respect of ancestral property. 

8. Property acquired by the joint labour of coparceners, 
without detriment of ancestral wealth, is reckoned as 
joint family property and is liable to partition. Vrihas- 
pati says— 

eatte oy sre wel ae eatficn: | 
‘Mit. chap. I, sec. IV, para. 15. 


But such property must be absolutely at the disposal of 
the acquirers; and their sons can have no right to pro- 
hibit the sale of such property, unless the acquisition was 
made by the labour of the sons also. 

4. Property which was originally self-acquired may 
become joint family property, if it has been voluntarily 


abandoning all separate claims upon it. Where one of 


ng ShrowS five brothers laid the foundation of the fortune of the 
ion stock. family, and afterwards with his four brothers jointly 


carried on trading business, it was held that the acquirer 
of the capital, with which trading business of the 
family was started, had thrown the same into the common 
stock ; and all the brothers were entitled to equal shares in 
the wealth of the family. (Ram Pershadv. Shib Charan, 
10 M.I A. p. 490.) 

5. When there are two coparceners, and property is 
acquired by the labour of a single coparcener, but with the 
aid of capital belonging to both, then, according to the 
Daybhaga, the acquirer gets a double share (Dayabhaga, 
chap. VI, sec. I, para. 24). 

6. The above rule is deduced from reason. But it is 
also supported by the text of Vyasa; and it seems that 
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the acquirer can get a double share only where the pro- 
perty acquired is a distinct one, and of considerable value 
compared with the amount of jot funds employed. 

7. There is a conflict of rulings as to how far the 
gains of science are divisible. The question will be dis- 
cussed in the Chapter on Partition It is not possible to 
say, on the present state of authorities, whether in respect 
of such gains of science as are partible, the power of the 
father is limited or unlimited. If the circumstances be 
such that the acquirer 1s entitled to a double share, then 
the property may be regarded as self-acquired and alie- 
nated, thouch in the absence of any authority, directly on 
the point, it is not possible to say what the law should be. 

8. Where ancestral joint family property is wrongfully ancestral 
seized by a stranger; and one of the co-heirs recovers the Property, re: 
same by his own exertions, unaided by joint funds, the re- single mem- 
coverer is reckoned as sole owner. The recovery by one co- divided 
heir, for his own benefit, is permissible “ where the neglect **™¥: 
of the other coparceners to assert their title had been such 
as to shew that they had no intention te recover it, or were 
at least indifferent as to its recovery (Visalatchy v. Anna- 
samy, 5 Mad 150.) 

9, As to the result of such recovery there is an appa- 
rent conflict in the Mitakshara. At chap. 1, sec. V, para. 

11, Vijyaneshwar referring to the following text of Manu 
makes the recovered property belong exclusively to the 
recoverer. 


Gee y frarmaarara VenTaTy | 


az ¢ AS : fart ocnkhee ge 
mq aq TAHATIaTE aaa GIA it eween, Sanu 
Manu IX, Vv. 209. nce endl 


At Chap. I, sec. 1V, para. 3, a text of Sankha is quoted Sfitakebera. 
as establishing that if it be land, the recoverer takes a yibe ‘x! of 
fourth part first of all; and the remainder is equally rently 


shared by all. It is not unhkely that the text of Manu recovery b 
refers to the case of recovery by a father; while that of {#thet, an¢. 
Sankha lays down the law, where the recoverer stands in khatothe 
any other relation to the other coparceners. According covery by 
to Jimutavahana, the father is the absolute owner of ances- coparcener. 
tral property, so long as he lives; and he therefore says ,2imuts 
that the word father in the text denotes any coparcener. ee 
(Dayabhaga, Chap. VI, sec. 2, para. 36.) Having adopted manner, 


this interpretation of the text of Manu, Jimuta reconciles 
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it with that of Sankha by saying that the former lays 
down the general rule; but the latter lays down a special 
rule as regards land. 

When a Hindu family lives in commensality and pos- 
sesses some joint property, the presumption is that all the 
property, of which the members are in possession, is joint 
estate ; and the burden of proving that any part of such 

rden of property is separate or self-acquired lies upon the person 
Cucation who alleges that it is so (Dharm Das Panday v. Shama Soon- 
other y deri,3 M.I. A. 229). Whether in order to raise this pre- 
ake sumption in respect of acquisitions it must be admitted or 
j or the proved that there was a nucleus of joint property from 
erty of Which such acquisitions would have been made, or the pre 
member. gumption arises from the bare fact of the family being 
joint, is a question upon which there is some apparent 
difference of opinion. The reader may refer to the cases 
quoted and commented on in Field’s Commentary on the 
Evidence Code, section114. The question is not one of 
Hindu law; and 1 therefore refrain from discussing or pass- 
ing any Opinion with reference to it. The leading cases 
on the point are Tarak Chandra Poddar v. Joheshwar 
Chandra Kundu 11 B. L. R. 198: 19 W. R. 178; Dhunuk 
Dhari Lal v. Ganput Lal, 11 B. L. R. 201; Dinanath Shaw 
v. Harinarain Shaw, 12 B. L. R. 349; Govinda Chandra 
Mookerjea v. Durga Pershad Babu, 22 W. R. 248. 





Sreotrron VI. 


THE POSITION OF THE KARTA IN A JOINT 
FAMILY. 


1. It has been already stated that, according to the 
Mitakshara, sons acquire a rightin their father’s property 
) Mitak- from the date of their birth; that the father in a Mitak- 
shara family cannot sell or alienate ancestral immoveable 
property without the consent of his sons except for pur- 
poses in which the whole family is interested ; and that, in 
respect of self-acquired property and ancestral moveable 
property, the father has larger powers. The law on this 
subject will-be more fully discussed hereafter. 
2. Although, according to the Mitakshara, sons acquire 
a right by birth in the father’s wealth, yet they can only 
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sae for partition; but they cannot sue him for mesne pro- 
fits or accounts. If the joint family property be under 
the management of an elder brother or anu uncle as karta 
a suit for mesne profits would not lie. A suit for an ac- 
count may be brought against the father or any other 
karta, in order to know how the business is being man- 
aged, (Abhoy Chandra Roy v. Pyari Mohun, 5 B. L. R. 34.) 
So long as the family remains joint, the membeis are only 
entitled to maintenance; they cannot sue the karta for 
their respective shares in the surplusincome. (Sadanand 
v. Bonomalee, 6 W. R. 256 ) 

3. In Bengal sons do not by birth acquire any right 
over the father’s property; and during his lifetime ;,2°7*>hs«* 
they can neither sue for mesne profits nor for partition. 
While they are minors, they can claim to be maintained ; 
but that is a mght which is independent of the possession 
of any property by the father. Where there is ancestral 
property, the grown up sons have a moral right to be 
maintained. Whether the right is legally enforceable or 
not is not clear. The questin will be discussed afterwards. 

4, Where an elder brother or an uncle is the manager 
of the joint family, his position is much the same accord- 
ing to the Dayabhaga and the Mitakshara A manager 
of a joint family is not like an agent or trustee. He is 
not under any obligation to economise or to save; nor is 
liable for damages for want of skill. If any member be 
dissatisfied with the management, his only remedy is by 
partition. The manager in certainly bound to refund any 
sum which he actually misappropriates ; where the copar- 
ceners are minors, the position of akarta is that of a 
trustee ; and he is bound, when his trust comes to an end, 
to account for the manner in which had discharged it. 
(Chackun Lal v. Poran Chandra, 9 W. R. 483 ) 

§  Ciroumstances of necessity may justify a father or 
any other karta in disposing of any part of the family 
property. Vyasa says— 


HITE Qe Hagreraryaafaweayrey | 
WITS Feary wares sy fraea: aici 
In commenting on this text, Vijyaneshwar saya, “ While dispositions” 


the sons and grandsons are minors and incapable of 


giving their consent to a gift or the like; or while 
thers are s0, and continue unseparated; even one per 
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son who is capable may conclude a gift or hypothecation ; 
loparceners Or sale of immoveable property, if a calamity affecting the 
hoare | whole family require it; or the support of the family 
und by bis renders it necessary ; or indispensable duties such as the 
obsequies of the father or the like make it unavoidable.” 
(Mit. chap. I, sec. I, para. 29.) From this passage it 
seems that the karta can make a sale or hypothecation 
or gift of the family property, in certain cases of neces- 
Thereis sity by his own authority, 1f the coparceners are minors. 
llingsasto It has been held in one case that the consent of those 
inecan° who are of age cannot be dispensed with even where the 
ake ony, transaction 1s sfor the benefit of the family (Mathura v. 
ithout the Bootin Sing, 13 W. R. 30). The contrary, however, was 
ieadult held in other cases (Jagernath Das v. Doobo Musser, 14 
parceners. W sR 80; Bishumbher v. Sadashib, 1 W. R 96). The 
uestion 1s therefore undecided still (Soraj Bunsee v. Seo 
ershad, 51 L. R. p. 165). 

6. It has been held “that persons carrying on a family 
The case of DUSiness, in the profits of which all the members of the 
sparceners family would participate, must have authority to pledge 
trade or the joint family property and credit fur ordinary pur- 
iebenefitof poses of trade.” (Johura Bebee v Sree Gopal Musser, 
nefamly, J, L, R. 1 Cal. 470; Ram Lal Thakarsidass v Lakmi 
Chand, 1 Bom. 5)). In such cases, 1t seems that the karta 
may deal with the joint family property, even though the 
other members be adults; and if the coparceners be 
minors, the karta may exercise greater powers than he 

can do in any other case, 

7. Asa general rule, the power of a karta to deal with 
the estate of his minor coparceners is a limited one. The 
leading case on the point is that of Hanuman Pershad 

Power of Panday v. Babooe Munraj Koer (6 M. I. A., 393.) That 
ne eee ee the was the case of a mother managing as guardian for an 
nincr oor infantheir. A father, and head ‘of the family, might 
yeners, have greater powers, but could not have less, and it has 
been repeatedly held that the principles laid down in that 
judgment apply equally to the father, or other joint owner, 
who manages the joint family property. In the case of 
Hanuman Pershad Panday their Lordships observed— 
“The power of the manager for an infant heir to 
charge an estate not his own, is, under the Hindu 
Law, a limited and qualified power. It can only be exer- 


cised rightly in case of need, or for the benefit of the 
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estate. But where, as in the particular inetance, the 
charge is one that a prudent owner would make, in order 
to benefit the estate, the boné fede lender is not affected 
by the precedent mismanagement of the estate. The ac- 
tual pressure on the estate, the danger to be averted, or 
the benefit to be conferred upon it, in the particular in- 
stance, is the thing to be regarded. Their Lordships think 
that the Iender is bound to enquire into the necessities. 
of the loan, and to satisfy himself as well as he can, with 
reference to the parties with whom he is dealing, that the 
manager is acting, in the particular instance, for the bene- 
fit of the estate. But they think that if he does so en- 
quire, and acts honestly, the real existence of an alleged, 
sufficient, and reasonably credited necessity, is not a condi- 
tien precedent to the validity of his charge, and they do 
not think that under such circumstances he is bound to 
see to the application of the money.’” (Hanuman Pershad 
Panday v. Babooe Munraj Koer, 6 M. I. A. 893) 

& The case before the Privy Council was one of morte 
gage and not of sale. Butit is evident that the same 
principles would apply in either case. A prudent mana- 
ger should of course pay off a debt from savings rather thar 
by sale of part of the estate (Musst. Bukshun ». Musat, 
Doolhin, 12 W. R., 387) and 1t might be more prudent to 
raise money by mortgage than by sale. On the other hand, 
where the mortgage 1s at high interest, it might be more 
prudent to sell than to renew (Mathura v. Bootun, 13 W. 
R,30). In every case the question is one of fact, whether 
the transaction was one which a prudent owner, acting for 
his own benefit, would enter inte. Where there are bind- 
ing debts, which cannot be otherwise met, a sale will be 
justifiable to pay them off, even though there was no 
actual pressure at the time, in the shape of suits by the 
creditors (Kaihav v. Roop Sing, 3 N. W. H. C., 4). A for= 
tiors ot course such dealings will be justified when there: 
are decrees im existence, whether exparte or otherwise, 
which could at any moment be enforced against the pro- 
perty (Parmeshwara v. Musst Goolbee, 11 W. R., 446; 
Sheoraj v. Nukcheda, 14 W. R. 72). 

9. By sec. Zof Act XL of 1858, it ie prowided that sane or 
“except in the case of proprietors of estates paying re- Act XL of | 
venue to Government who have been or shall be taken power of th 
under the protection of the Court of Wards the care of fans aihy 
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the persons of all minors, (not being European British 
subjects) and the charge of their property shall be subject 
to the jurisdiction of the Civil Courts. Section 3 of the 
Act provides that “ every person who shall claim a right 
to have charge of property in trust fora minor under @ 
deed or a will, or by reason of nearness of kin or other- 
wise, may apply to the Civil Court for a certificate of 
administration” and that “no person shall be entitled to 
institute or defend any suit connected with the estate of 
which he claims the charge, until he sball have obtained 
such certificate.” The language of the Act leaves no doubt 
that the nutural guardian 1s not required to take out a 
certificate unless the estate is large, and unless the guar- 
dian wants to prosecute or defend any suit on behalf of 
the minor. If the natural guardian takes a certificate 
from the Civil Court then, according to sec. 18 of the Act, 
he “may exercise the same powers in the management 
of the estate as might have been exercised by the proprie- 
tor if not a minor, and may collect and pay all just claims, 
debts, and habilities due to, or by the estate of the minor. 
But no such person shall have power to sell or mortgage 
any immoveable property, orto grant a lease thereof for 
any period exceeding five years without an order of the 
Civil Court previously obtained.” But it is now settled 
that the powers of an uncertificated guardian are not 
affected by these provisions. (Ram Chandro Chackravarti 
v. Brojanath Majumdar, 41. L. R 929) The validity of a 
sale or mortgage or lease by a guardian, who has not 
taken out any certificate under Act XL of 1858, would 
depend upon the principles set forth in the Mitakshara, 
Chap. I, sec. I, para. 29, as explained in the judgment of 
the Privy Council in Hanuman Pershad’s case. 


Secrion VII. 


THE POWER OF A HINDU FATHER GOVERNED 
BY MITAKSHARA TO DEAL WITH 
ANCESTRAL PROPERTY. 

1. It has been already stated that, according to the 
Mitakehara, the sons become joint owne1s of the family 


Father’s property from the date of their birth. But in comment- 
powerover ing on the following text :— 
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afenw: wererat eas fret sa: t * 
wate g saa a fren w frararw: 8 


Vijyaneshwar says, “It is a settled point that property 
in the paternal or ancestral estate is by birth (although) 
the father have independent power in the disposal of effects 
other than immoveables, for indispensable acts of duty and 
for purposes prescribed by texts of law, as gifts through 
affection, support of the family, relief from distress, and so 
forth ; but he is subject to the control of his sons and the 
rest in regard to the immoveable estate, whether acquired 
by himself or inhented from his father or other predeces- 
sor” (Mit. chap. I, sec. I, para. 27.) 

2. In another part of his work Vijyaneshwar says “ the 
grandson has a right of prohibition 1f his unseparated 
father is making a donation or sale of effects inherited 
from the grandfather, but he has no right of interference 
if the effects were acquired by the father. On the con- 
trary he must acquiesce, because he is dependent. (Mit. 
chap. I, sec. V, para. 9.) 

3. The result is that, according to the Mitakshara, the 
father has absolute power over his self-acquired property, 
whether moveable or immoveable. As regards ancestral 
moveables, the father has certain powers given to him by 
special texts. But he cannot deal with ancestral move- 
ables arbitrarily, 1n a manner not warranted by law, though 
he has greater powers over ancestral moveables than over 
ancestral immoveables. Accordingly, it has been held by 
the Bombay High Court, that where there are two un- 
divided sons, the father cannot by his will bequeath the 
whole or nearly the whole of the ancestral moveable 
property to one of the sons. The Court observed—‘ It 
would be impossible to hold a gift of the great bulk 
of the family property to one son to the exclusion of 
the other to be a gift prescribed by texts of law” (1 I 
L. BR. Bom. 561.) The decision might have been put 
also on the ground that neither according to the Mitak- 
shara nor according to the Dayabhaga, can a father disin- 
herit a son by testamentary disposition of his property. 
eld will be shewn in dealing with the law gelating to 
Wills. 


#* Yajnavalkya cited in the Dayabhaga, Chap. 2, para. 22. 
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4, The father being the manager of the family concern, 
he must have certain latitude to deal with the ancestral 
moveables. It is accordingly declared— 


frersvererg er ia LS Uh wi 
WILY HHA Vay Tay h 
(Mit. chap. I, sec. I, para. 21). 


But a father, according to the Mitakshara, cannot make 
a gift or sale of ancestral immoveable property, without 
the consent of his adult sons and grandsons If the sous 
or grandsons are minors, then the father can sell the 
ancestral immoveable property only for such necessary 
purposes as the suppprt of the family (Mitakshara, chap. I, 
sec. I, para. 29). 

5. Formerly, the sale of ancestral immoveable pro- 
perty by the father in a Mitakshara family, used to be 
set aside, at the suit of the son, unless it was shown that 
the sale was for necessary purposes. But in the case of 


property bY Giridhari Lal v Kantoo Lal. the Privy Council held that 
indebts g sale of ancestral property, by the father, for the pur- 


pose of paying his own debts is binding on the sons, unless 
the debt was of such a nature that it was not the duty of 
the son to pay it. The judgment is of great importance, 
and is quoted below in extenso 

“This is a suit brought by Babu Kantoo Lal the son of 
Bhikaree Lal, and by Musamat Dolaro Koonwaree on 
behalf of Mahabeer Pershad, the minor son of Lalla 
Bajrung Sahaya, the said Kantoo Lal and Mahabeer Per- 
shad being grandsons of Moonshee Kunhya Lal deceased, 
against a number of different defendants who are wholly 
unconnected with each other, to recuver possession from 
them of certain portions of land which belonged to the 
ancestral estate. The first appeal arises out of the suit 
so far as it related to the first set of defendants, Baba 
Giridhari Lal and Ranjeet Pandey to recover possession 
of Talooka Nawa Gaman and Akha Amanut Sarcar in 
Pergunna Chayen, and to set aside a deed of sale which 
was executed by the fathers of the two plaintiffs, dated 
the 28th July 1856. 

The fathers are both made defendants in the suit; and 
it is stated by one of the witnesses, and is probably the 
fact, that Bhikaree, the father of Kantoo Lal, is in reality 
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the person carrying on the suit. The suit was brought 
to set aside the deed of sale executed by the two fathers 
and to recover possession of the whole property, not the 
particular shares of the sons—even if the sons could be 
said, in a case like the present, to have had distinct and 
separate shares. The Principal Sudder Ameen dismissed 
the suit The High Court set aside that decision and 
awarded to the plaintiff Kantoo Lal one half of an 8-anna 
share; but as to the other plaintiff Mohabeer Pershad, 
the minor son of Buojrung Sabya they held that he was 
not entitled to recover, inasmuch as he was not born at 
the time when the deed of sale was executed. In respect 
of that portion of the decision no appeal has been pre- 
ferred. 

“<The property is situated in the Mithila district, and 
is governed by the Mithila law which is very similar 
to the law administered under the Mitakshara. With 
reference to the Mitakshara upon this point, it may 
be well to read from the 11th Moore’s Privy Council 
cases, p. 89, a portion of the judgment which was de- 
livered by Lord Westbury in the case of Appovier vw. 
Ram Subbyan before the Judicial Committee. He says: 
“‘ According to the true notion of an undivided family in 
Hindu law, no undivided member of that family, whilst it 
remains undivided, can predicate of the joint and undi- 
vided property, that he, that particular member has a 
certain definite share. No individual member of an undi- 
vided family could go to the place of receipt of rent, and 
claim to take from the Collector or receiver of rents a 
certain definite share. The proceeds of undivided pro- 
perty must be brought according to the theory of an 
undivided family, to the common chest or purse, and then 
dealt with according to the modes of enjoyment of the 
members of an undivided family. But when the mem- 
bers of an undivided family agree among themselves, with 
regard to a particular property, that it shall thenceforth 
be the subject of ownership in certain definite shares, then 
the character of undivided property and joint enjoyment 
is taken away from the subject matter so agreed to be 
dealt with; andin the estate each member has thenceforth 
a definite and certain share, which he may claim the 
right to receive and to enjoy in severalty, although the 
property iteelf has not been actually severed and divided.” 
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<< It is probable that on account of this case and on ac- 
count of a decision in the High Court, (12 Wkly. Reporter, 
Full Bench Cases, p. 5) this suit was brought by Kantoo Lal 
and Mohabeer Pershad, not for the purpose of recovering 
their respective shares, because they had no distinct or 
definite shares to recover, but to recover the whole pro- 
perty upon the ground that the sale by the fathers was 
void, and that the whole property which the fathers had 
conveyed ought to be brought back again to be joint 
property for the benefit of the whole family. It 1s ques- 
tionable whether a son can, under the Mitakshara law, 
recover an undivided share of ancestral property sold by 
his father. (12 W. R. 478). But it is unnecessary to 
determine that question in the present case because their 
Lordships are of opmion that, looking to the circum- 
stances of this case, the plaintiff was not entitled to 
recover any portion of the estate as regards the first two 
defendants. 

“It appears that the deed of sale was executed on the 
28th July 1856. At that time a decree had been obtained 
against Bhikaree Lal at the suit of Byjnath Chuckerbaty 
upon a bond executed by Bhikaree in his favour, and an 
execution had issued against him, upon which his ¢ right 
and share’ in the dwelling-house belonging to the family 
had been attached It was therefore necessary to raise 
money to pay the debt of Bhikaree Lal the father, and to 
get rid of the execution, whatever the effect of it might be. 

“<The property descended from Kunhya Lal, who died 
in the year 1250. The eldest of the two plaintiffs, Kantoo 
Lal was not born until 1251. So that upon the death of 
Kunhya Lal, the property descended to Bhikaree Lal and 
Bujrung Sabya as his two sons, and they were the only 
persons interested in the property at that time. There 
can be no doubt that if they had contracted a debt at the 
time, the property which descended to them from their 
ancestor would have been liable to pay it. But it is said 
that they could not sell the property because in 1251, 
before the deed of sale was executed, Kantoo Lal was 
born, and by reason of his birth, and the Mnathila law, he 
had acquired an interest in his property. 

«< Now it is important to consider what was the interest 
which Kantoo Lal acquired. Did he gain such an interest 
in this property as prevented it from being liable to pay a 
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debt which his father had contracted? If his father had 
died and left him as his heir, and the property had come 
into his hands, could he have said that because this 
was ancestral property which descended to his father from 
bis grandfather, it was not liable at all to pay his father’s 
debts? In the case which has been referred to in argu- 
ment of Hanoomand Pershad Panday v. Mussamut Babooe 
Munraj Koonweree, (6 M. I. A) Lord Justice Knight 
Bruce who delivered the judgment of the Pmvy Council, 
says at page 421:—‘* Though an estate be ancestral it 
may be charged for some purposes against the heir for 
the father’s debts by the father, as indeed the case above 
cited from the 6th volume of the decisions of the Sudder 
Dewanee Adawlut, N. W. P. incidentally shows. Unless 
the debt was of such a nature that 1t was not the duty of 
the son to pay it, the discharge of it, even though it 
affected ancestral estate, would still be an act of pious 
duty in the son. By the Hindu law, the freedom of the 
30n frim the obligation to discharge the father’s debt has 
respect to the nature of the debt and not to the nature of 
the estate, whether ancestral or acquired by the creator 
of the debt.””. That is an authority to show that ancestral 
property which descends to a father under the Mitakshara 
law is not exempted from lability to pay his debts, 
because a son is born to him. It would be a pious duty 
on the part of the son to pay his father’s debts, and it 
being a pious duty on the part of the son to pay his 
father’s debts, the ancestral property in which the son as 
the son of his father acquires an interest by birth, is 
liable to the father’s debts. The rule is, as stated by 
Lord Justice Knight Bruce :-—“ The freedom of the son 
from the obligation to discharge the father’s debt has 
respect to the nature of the debt and not to the nature of 
she estate whether ancestral or acquired by the creator of 
the debt.”’ 

“* It is necessary therefore to see what was the nature 
0 the debt for the payment of which it was necessary to 
raise money by the sale of the property in question. If 
the debt of the father had been contracted for immoral 
purposes, the son might not be under any pious®bligation 
© pay it; and he might possibly object to those estates 
which had come to the father as ancestral property being 
nade liable to the debt. That was not the case here. It 
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was not shown that the bond upon which the decree was 
obtained was given for immoral purposes; it was a bond 
given apparently for an advance of money, upon which 
an action was brought. The bond has been substantiated 
in a Court of Justice; there was nothing to show that it 
was given for an immoral purpose ; and the holder recover- 
ed a decree upon it. There is no suggestion either that 
the bond or decree was obtained benamee for the benefit 
of the father, or merely for the purpose of enabling the 
father to sell the family property, and raise money for his 
own purpose. There is nothing of the sort suggested, 
and nothing proved. On the contrary, it was proved that 
the purchase money for the estate was paid into the 
bankers of the fathers, and credit was given to them with 
the bankers for the amount, and that the money was 
applied partly to pay off the decreé, partly to pay off a 
balance which was due from the fathers to the bankers, 
and partly to pay Government revenue; and then there 
was some small portion of which the application was not 
accounted for. But it is not because there was a small 
saa which was not accounted for, that the son, pro- 

ably at the instigation of the father, bas a mght to turn 
out the bond fide purchaser who gave value for the estate, 
and to recover possession of it with mesne profits. This 
he has been endeavouring to do after the purchaser has 
been in possession for a period of ten years; for the pur- 
chase was completed in 1856, and the suit was not brought 
until 1866, when the son says that right of action accrued 
to him upon his attaining his majority. Even if there 
was no necessity to raise the whole purchase money, the 
sale would not be wholly void. 

“It appears, therefore, to tkeir Lordships that the 
plaintiffs are not entitled to set aside the deed of sale; 
that the judgment of the Principal Sudder Ameen with 
regard to it was correct; and that the High Court were 
mistaken in upsetting that decision, and awarding to the 
plaintiff one-fourth of the estate as beimg one-half of the 
share of his father.”? 22 W. R. pp. 56, 58. 

6. There has been a great deal of conflict of rulings 


rovnunistof with refevence to the true effect of the decision in the 
¢ effect case of Giridhari Lal v. Kantoo Lal. In the case of Bhek 


Narain v Januk Sing, (21.L R. 488). Mr Justice White 
held that the judgment of the Privy Council in Giridhari 
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Lal’s case does not lay down broadly, that the father in 

a Mitakshara family can sell ancestral unmoveable pro-  pBnek Nara- 
erty even where there is no legal necessity. In Bhek py Janus 

Narain’s case, the father borrowed money by mortgaging 

certain ancestral property. On lis tailure to pay the 

money, the lender bionght a suit to recover the amount 

due on the bond, by sale of the hypothecated property. 

The sons were made defendants in the case. The Court 

of first instance gave a decree against the father only. 

Upen appeal, the District Judge remanded the case for a 

finding on the issue ‘ whether the money borrowed by 

the father was borrowed tor animmo.al purpose.” Upon 

tle evidence adduced by the parties, in the lower Court, 

the District Judge held “ that the issue was not proved 

in the affirmative,” and, in accordance with the ruling Jaid 

down in Ginidhar Lal v. Kantoo Lal and in Mudun Gopal 

vw. Gourbatee, (15 B L R 261) made a decree agaimst the 

sons as well as the father. Upon appeal to the Hich 

Court, Mr. Justice White held, that neither of these eases 

when examined, with reference to the facts involved in 

them, can be considered as authorities for the doctrine 

that any charge which the father may create upon the 

ancestral inmoveable property, durmg the minouty of 

his sons, is a valid charge, and must be satisfied out of 

the property unless the sons can show that the charge 

was created to secure money borrowed by the father tor 

immoral purposes. I. L. R 2 Cal. p. 141. 

7. In Gnuidhari Lal v. Kantoo Lal the suit was insti- 
tuted by the son in order to set aside the sale of ancestral 
property for debts due by the father. But in Bhek 

arain’s case, the suit was biought by the creditor agamst 
the father and the sons, for money due under a mortgage 
bond executed by the father alone. Under the cir- 
cumstances, Mr. Justice White held that “it was incum- 
bent on the plaintiff 1:espondent to shew for what purpose 
the loan was contracted, and that the purpose was one 
which justified the father in charging the interests which 
the special appellants (the sons) have in the ancestral 
immoveable property” (I. L. R 2 Cal. p. 445). But the 
opposite view was taken of the Privy Counciledecision in 
Giridhari Lal v. Kantoo Lal by the Bengal High Court in 
Adurmony v. Vhowdry Shibuazain (I. L. R. 3 Cal. p 1) and yawn 


. Chowdry 
* Luck: Dai Kuari v, Asman Singh (I. L. R 2 Cal. 213). Bhibnarain. 


ID. B. 23 
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8. In a later case Mr. Justice Pontifex took the same 
view of the Privy Council decision in Gindhari Lal’s case 
that was taken by Mr. Justice White in Bhek Narain v. 
Januk Singh (I. L R. 2 Cal. 241). The facts of the case 
decided by Mr. Justice Pontifex were as follows :— 

A. the father and managing member of a Hindu family 
wea, = subject to Mitakshara law, executed bonds, mortgaging @ 
Hanumen. portion of the ancestral estate to the father of the defen- 

dant. At the date of the mortgages A. had living a wife 
and two sons, one of whom was alleged to be an adult, 
and the other a minor. The mortgagee instituted suits 
on the bonds, making A. only a defendant, and in execu- 
tion of decrees obtained by him in those suits, four por- 
tions of ancestral property were attached and sold by the 
Court, (the sale certificates being of the nght, title and 
interest of the judgment-debtor) and were purchased by 
the mortgagee who got possession of the whole 16 annas 
of the four portions of ancestral estate sold. In a suit by 
the widow and the two sons of A. to recover their shares 
in the property from the representatives of the mortgagor, 
it was held that as A. alone executed the mortgages, and 
was alone made a defendant in the suits on the bond, the 
sale in execution as agaist the minor could pass the 
entire 16 annas of the estate, only in the event of the 
defendants proving that sufficient necessity existed for 
incurring the debt; 1f no necessity was proved, only the 
right, title and interest of A. passed by the sale, although 
the loans inght not have been applied by him to immoral 
purposes, and the sons might, if properly proceeded 
against, have been bound to pay A.’s debt. As against 
the adult son, 16 was doubttul whether anything more 
than the night, title and interest of A. would pass, unless 
necessity were shewn. 

9. In delivering judgment, Mr. Justice Pontifex observ- 
ed—*‘ The case of Giridhari Lal v Kantoo Lal decided a 
question of Mithila law; in that case a necessity affecting 
the whole fainily was proved to have existed, for there were 
execution proceedings affecting the family dwelling-house, 
or at least the father’s rights therein, a sale of which had 
been advertised, and which sale, 1f carried into effect must 
have been detrimental to the family. Even if that case 
had not been explained in more recent decisions of the 
Privy Council, we think that the general language of the 
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judgment, applying as it did to the particular facts found 
in the case, cannot be taken as an authority for the pro- 
position that a Mitakshara father may, where no necessity 
exists, convey or charge the rights in specific ancestral 
property of the other members of the family” (Pursid 
Narain Sing v. Hanooman Sahya, I. L. R 5 Cal. 850.) 

10. The conflicting views with regard to the effect of 
the Privy Council decisions in Giridhari Lal »v. Kantoo 
Lal and Mudun Thakoor v Kantoo Lal led to a reference 
to a Full Bench in the case of Lutchmun Das v. Giridhari 
Chowdry, (I. L. R. 5 Cal 855). The questions submitted 
and the auswers given thereto are quoted below im extenso. 


QUESTIONS. 


1. Inthe case of a Mitak- 
shara family, consisting of a 
father and one minor son, 
where the father (being the 
manager) raises money by 
hypothecating certain ances- 
tral family property by bonds, 
and it is not proved, on the 
one hand, that there was any 
legal necessity for his raising 
the money, nor, on the other, 
that the money was raised or 
expended for immoral or 1le- 
gal purposes, or that the 
lender made any enquiry as 
to the purpose for which 1t 
was required, can the lender 
(the mortgagee) enforce by 
suit against the father and 
the son the payment of his 
money by sale of the property 
during the father’s lifetime ?* 

2. Can he do so, under 
similar circumstances, by suit 

inst the minor after the 
father’s death ? 


# See I. L. B. 2Cal. p 438. 


ANSWERS. 


1. The mortgage itself 
upon which the money was 
raised could not be enforc- 
ed, but the debt so contract- 
ed by the father being 
itself an antecedent debt 
within the rulings of the 
Privy Council, and the son 
being a party to the suit, 
the mortgagee, notwith- 
standing the form of the 
proceedings, would be en- 
titled to a decree directing 
the debt to be raised out 
of the whole ancestral 
estate, inclusive of the 
mortgaged property. 


2. Assuming the minor 
to be the only son, the 
mortgagee would be enti- 
tled to w similae decree 
against him after the 
father’s death. 
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QUESTIONS. 


8 Ifthe mortgagee, under 
such circumstances, brings a 
suit against the father alone 
obtains a decree for pzy- 
ment and for eale, and buys 
the property himself, is he 
entitled, as a bond fide pur- 
chaser for value, to hold the 
property as against the infant 
son, either during the hfe or 
after the death of the father * 

4. Wouldit make any dif- 
ference to the right of the 
mortgagee in any of the above 
cases, if the son, at the time 
of the raising of the money, 
and the giving of the bond, 
were an adult instead of a 
minor PT 


5. Would it make any dif- 
ference, if the money were 
borrowed partly to pay an 
antecedent debt of the father, 
and partly for some other 
unexplained purpose P 

6. Would it make any dif- 
ference, if, in the sale under 
the decree, the right title and 
interest of the father in the 
property were sold instead of 
the entire property P 

7. In the case of a Mitak- 
shara joint} family,consisting 


* SeeI L R & Cal 845. 
+ See I. L RB 5 Cal 845 
~ See Ib. 


ANSWERS. 
8. Wethink that under 
such circumstances, the 


mortgagee could not be 
considered as a bond fide 
purchaser for value and 
would not be entitled to 
the property, except to the 
extent of the father’s in- 
terest, as agaiust the infant 
son.* 


4. Assuming the adult 
son to bea party to the 
suit, the mortgagee would 
be entitled to a decree simi- 
lar to that mentioned in 
the answer to the first ques- 
tion, directing the debt to 
be raised out of the whole 
ancestral estate t 

5. In the view which 
we take of the case, the 
whole of the money bor- 
rowed would be an antece- 
dent debt. 


6. We consider it un- 
necessary to answer this 
question. 


7. The sons not being 
parties to the suit, they 


* If the property be purchased by 
any other person then 1t would seem 
that the purchaser would acquire & 
complete title even against the 
minor I L R 6Cal 138. 

+ If the adult son 1s not 4 party, 
his interest is not affected. 14 
B. L. B. p. 187. 
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QUESTIONS. ANSWERS. 


of two brothers and their would be entitled to recover 
sons, the former beme the their shares as against the 
managers, raise money byexe- purchaser If they had 
cuting a zaripeshyee lease of been made parties, they 
specific family property, the would have had apparently 
lenders making no enquiry as a good defence to the suit 
to the necessity for the loan. upon the merits. 
Immediately after, the two 
brothers take a sublease. The 
rent not being paid, a suit is 
brought by the zaripesh¢i- 
dar, and a decree 1s obtained 
for it against the two bro- 
thers; and in execution of 
the decree the same property 
is sold, and zaripesheidar 
becomes the purchaser and 
obtains possession. Are the 
sons entitled to recover back 
the property; or any, and 
what portion of it from the 
purchaser P 

11. In Mudun Thakoor v. Kantoo Lal (14 B. L. R. 187) 
the Privy Council held that a purchaser of joint family 
property, at an execution sale against the father alone, Mudun The 
acquires a complete title against the sons. The Judicial £0057, * — 
Committee after finding in that case that the plaintiffs 
had failed to prove that the debt which was the basis of 
that decree, was contracted for immoral purposes said, 
“It appears that Muddun Mohun Thakoor purchased at a 
sale under an execution of a decree against the two fathers. 
He found that a suit had been brought against the two 
fathers; that a Court of Justice had given a decree against 
them in favour of the creditor; that the Court had given 
an order for the particular property to be put up for sale 
under the execution, and therefore it appears to their 
Lordships that he was perfectly justified, within the prin- 
ciples of the case of Hanuman Pershad Panday, in pur- 
ehasing the property, and paying the purchase-money bond 
fide for the purchase of the estate.” 

12. According to the Mitakshara the son has equal 
right with the father in ancestral immoveable property ; 


athe son 
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and it is not therefore easy to see how the right of the son 
can be affected by the decree in a suit in which he is not re- 
presented. Itis true that a single person can make a sale 
or mortgage of the family property, for the benefit of the 
family. But that is because the harta or manager must 
have implied authority to do all that 1s necessary for the 
maintenance of the family, and for preservation of the 
family property. But when a suit is brought for pay ment 
of money borrowed by karta, or for foreclosure, or for sale 
of mortgaged property, it 1s difficult to see on what princi- 
ple a decree can be made for sale of joint family property, 
unless all the joint owners are represented. Cunsidering 
the wording of sections 278, 279, 280 of the Civil Proce- 
dure Code, 1t seems thatif the sons be not parties in the 
decree, they may object to the sale of the whole property, 

In fact in the cases reported in the Indian Law Reports, 
Madras Series, Vol V, page 37, such claim was preferred 
and allowed. In those cases the judgment-debtor had 
transferred his interest in a dwelling-house to his sons 
before tle saine was attached by his creditors. The claim 
preferred on behalf of the sons being allowed the judg- 
ment-cieditor brought suits to make the property in the 
hands of the sons lable. But the latter suits were dis- 
missed. 

13. It is true that the son is bound to pay the debts of 
his father, unless contracted for immoral purposes. But 
the creditor, ought, 1t seems, to sue the son, in order to 
make his interest in the family property hable to sale for 
such debts. However, as the law now 18, the son’s interest 
may be sold under a decree against the father alone 
provided the father is sued in a representative capacity 
(Umbica Pershad Tiwary v. Ram Sahay Lal, I. L. R. 8 Cal. 
891, Shiva Pershad » Jung Bahadoor, I. L. R. 9 Cal 379). 

14. According to Hindu Law, interest to an amount 
exceeding the principal debt, cannot be claimed by the cre- 
ditor; and the son of the debtor cannot, it seems, be under 


Y any obligation to pay a larger amount than the debtor 


himself. As the Hindu law does not apply to contracts 
in the Mufussil, and as the matter is now regulated by the 
Contract Cede, the father who incurs debt is bound by 
law to pay interest at the stipulated rate. But the son is 
not under any legal obligation to pay the debts of his 
father, either according to the Dayabhaga or according to 
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the Mitakshara. According to Hindu law, the right of 
the father is extinguished by death; and the son becomes 
the absolute owner of the property which belonged to 
him, asif he never lived The hability of the son to pay 
the debts of the father is a moral obligation, the nature 
of which must be determined by reference to the sacred 
codes of Hindu law, and not by the laws imposed by a 
foreign Government 

15. In the case of Lutchmee Dai Koeri v. Asman 
Singh, (2 I L R. p. 213) the amount of interest did not, 
exceed the principal sum; but the rate was clearly higher 
than what 1s allowed by Hindu law The son could not, 
therefore, be held bound to pay the full amount of the 
decree; and the sale which took place under the decree 
could not be binding on the son. But Mr. Justice Markby 
in delivering judgment, said, “ Can we say here upon the 
face of the decree, that so far as it orders interest to be 
paid, it 1s a decree for an immoral purpose? I might 
almost say that such a question answers itself. It may 
be that under Hindu law there were some restrictions 
against the allowance of interest; but 1t is well-known 
that those restrictions are no Jonger enforced by our 
Courts.”” Butit must be obvious that this remark is 
altogether beside the question at issue. The Hindu law 
as tu the rate of interest was never enforced in the British 
Courts 1n the Mofussil There were ceitain Regulations 
and Acts which the English Government had passed on 
the subject of usury; and those Acts and Regulations 
were repealed by Act XXVIII of 1855. The repeal of the 
usury laws has extended the legal obligation of the debtor ; 
bat it cannot extend the moral or religious obligation of 
his son. The son is required by special texts to pay the 
debts of his father; but the habilty being primarily a 
moral one, 1ts extent ought to be determined by Hindu 
law. 

16. The error which pervades the Judgment under 
notice is, that the son is supposed to succeed to the rights 
and habuilities of the father on the same principle as in 
English law, whereas the fact is, that according to the 
principles of Hindu Jurisprudence, the right of the son 
to the paternal estate originates in a cause which is alto- 
gether different from the source of his liability to pay 
debts. According to the Mitakshara, the son by birt 
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uires his right in paternal wealth. It cannot be said 
that by birth the son becomes also liable to pay the debts 
of his father. Were that the case, the texts which require 
that the son should pay the debts of his father would be 
quite superfluous. The fact is, that the liability of the son 
to pay the debts of the father 1s based upon texts. Ace 
cording to Hindu lawyers, the right of the son is created 
by the operation of the law of cause and effect; and the 
right of the father is also extinguished by the operation of 
the law of cause and effect. The result would be that, 
but for special texts, the son would not be bound to pay 
the debts of his father 

17. According to the Mitakshara, the father cannot 
make a sale or mortgage of ancestral immoveable property, 
without the consent of sons, except for legal necessity. 
But for the special texts which require the son to pay the 
debts of his father, the son would not be bound to pay 
even a mortgage debt, according to the Mitakshara. 

18. According to the Dayabhaga, the father 1s abso- 
lute master of all descriptions of property so long as he 
lives. The right of the son in the paternal wealth arises 
on the death of the father. The result 1s, that even if 
there had been no special text requiring the son to pay 
the debts of the father, stall, according to the Dayabhaga, 
the son would be bound by any mortgage created by tha 
father. Butas to unsecured debts of the father, the 
hability of the son is founded solely on texts, and cannot 
extend further than is prescribed by texts. 

19. The father’s debts are a first charge upon the 
ancestral property, and must be paid in full before there 
can be any surplus for division. Narada says :— 


afd frexrna cara’ Geers: | 
wiefa afkuma wat a qiqea frat a 
Dayabhaga, chap. I, para 47. 


As between the parceners themselves the burthen of the 
debts is to be shared, in the same proportion as the benefit 
of the inheritance. For Narada says :— 


The whole property and all the heirs are liable jointly 
and severally to pay the debts of the father (D. EK. S. 
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Chap. VII, 26-28). It ought to be borne in mind, how- Father's 
ever, that after the death of the father, an unsecured debt fe ehae 
contracted by him does not attain the character of one ©2 the estate 
that is secured by mortgage. If the ancestral property 
be in the hands of the heir, then an order may be made 
by the Court for the sale of such property, for payment of 
an unsecured debt Butif after the death of the father, 
the son sells it or conveys it away by gift, then an 
unsecured creditor cannot make the property lable in the 
hands of the purchaser or donee. (Unna Poorna v. Ganga 
Narain, 2 W. R. 296.) It has been held that a devisee is not 
liable for the unsecured debts of the testator, in respect of 
his possession of part of the estate. (Ram Ootum v. Omesh 
Chandra, 2 W. R 156.) It has been also held that a volun- 
tary transfer of property by way of gift, if made bond fide, 
and not with the intention of defrauding creditors is valid 
against creditors. (4 Mad. 84) Ina Mitakshara family, 
the right of the father in respect of ancestral property, 18 
not greater than that of his sons, except in so far as the 
sons are under an obligation to pay their father’s debts. 
20. The power of the father in a Mitakshara family to 
alienate his own interest in the family property is not 
greater than than that of any other coparcener. The law 
with reference to the subject, will be discussed in the next 
section. 





Section VIII. 


THE POWER OF COPARCENERS IN A MITAK- 
SHARA FAMILY TO ALIENATE THEIR 
OWN INTEREST IN THE JOINT 
FAMILY PROPERTY. 


1. According to the Mitakshara, the right of coparce- 
ners in a joint tamily, is acquired by birth, and is extin- , VHyaneshe 
guished by death. The right of every coparcener covers tion of join 
the whole joint family estate, according to Vijyaneshwar’s 
conception of joint ownership. In defining whatis meant 
by partition, Vijyaneshwar says ;— 

ResRerafrrarcraaKanaa parry erence Fra: | 

[Partition is the adjustment of several rights regarding 
the whole (joint family property) by distributing those 
rights on specific articles of property. ] 


24 
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2. Inaccordance with the conception of joint ownership, 
involved in the above definition, it was rightly laid down by 
Lord Westbury, in his jadgment in the well known case 
of Appovier v. Ram Subbain, that “ according to the true 
notion of an undivided family in Hindu law, no individual 
member of that family, while it remains undivided, can 
predicate of the joint and undivided property that he, that 
particular member, has a certain definite share (11 M. I. 
A. 89). The right of each coparcener is somewhat like a 
mortgagee’s lien. Noone undivided member can be called 
owner; but all have a lien on the whole property ; and all 
the members collectively can exercise ownership. No 
From which 14dividual member can, while the family remains joint, 
itfollows sell any share in any joint family property ; for, so long 
thmrer cane a8 the property remains joimt, he has no share; he has 
Dot nave ae) ONly a hen upon the whole. In the undivided state, no 
suy pattof one can say what share will be allotted to the several 
estate. members ; for, by births and deaths, the extent of interest 

of each must be continually fluctuating. It would lead 
to great injustice if any individual member be allowed to 
sell a specific portion of the joint family property, and yet 
continue asa member of the corporation. It was accord- 
ingly held by the High Court of Bengal in the case of 
Sadabart v, S#aabart Pershad Sahoo v. Fool Bash Koer, (3 B. L RB. 
Fool Bash. IF. B. 31) that a co-owner in a family governed by the 
Mitakshara has no authority without the consent of the 
co-owners, to dispose of his individual share.” 
8. The ruling laid down by the High Court of Bengal, 
es P in the case of Sadabart, is generally supposed to be in 
Bombay deoi- conflict with the decision of the Madras and Bombay High 
sions suppos- Courts on the point (vide the observation made by the Judi- 
conflict with cial Committee of the Privy Council in the case of Deen 
Bengal High Dyal Lal v. Jagdeep Narain, I. L. R. 3 Cal. p. 205). But 
pour: on careful consideration, it would appear that the deci- 
sions of the several High Courts, on the point, are 
unexceptionable, so far as they go, though there is an 
apparent conflict. 
eolane 4, Uuder the Mitakshara law a coparcener may not 
Yecisionson have power to sell any particular property, or any specific 
me point sre share of @ particular property. But there is nothing in 
~ asthey the Mitakshara to prevent the sale by a co-owner of the 
lien, which he possesses on the whole property, the essence 
of which lien is a right to demand partition. 
5. The law as to the power of acaparcener to alienate 


' 
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his own share was finally settled in Madras by the case of 
Viraswamy Graminy v. Ayaswamy, (1 Mad. H.C 471). 

6. In that case one of two brothers had mortgaged 
one of two houses, which formed part of the family pro- 
perty, for his own personal debt. He was then sued in 
an action for damages for a tort, and judgment was 
recovered against him. The judgment-creditor took out yiraswamy 
execution; and uuder a writ of fi fa the sheriff seized and v-Ayaswamy 
sold the debtor’s interest in the mortgaged house, and 
also in another. The purchaser sued both brothers to 
recover possession. It was decided that the mortgage 
and the execution were valid to the extent of the alienor’s 
share, and that “ what the purchaser or execution-credi- 
tor of the coparcener is entitled to, 1s the share to which, 
if partition took place, the coparcener himself would be 
individually entitled, the amount of such share, of course, 
depending on the state of the family.”’ This decision has 
been since followed by the Madras High Court, in several 
other cases. The extract from the judgment quoted above, 
supports the inference that, in the opinion of the learned 
Chief Justice, a coparcener can sell his right to partition ; 
and if that is the principle on which the decision 1s based, 
then there is no conflict between it and the ruling laid 
down by the High Court of Benga in Sadabart’s case. 

7. Inthe case of Venkata Chella vy Chinnaiyan (5 Mad. 
H. C. 166) the Madras High Court held that “no parcener ,Venkate 
could give his alienee a title to any specific portion of the Chinnayam, 
joint property, even though such portion was less than his 
share. In Vitla Butten ». Yamenaima, (8 Mad. p. 6) it 
was held that a legatee, to whom a portion of the joint 
family property is bequeathed by a member of the family, 
takes nothing under the will. These decisions also are 
evidently based on the principle which I take to be the 
foundation of the ruling in Virasamy Graminy wv. Aya- 
swamy, On that principle it follows that if a coparcener 
makes an alienation of his interest in his life, then the 
purchaser or donee acquires the alienor’s right to partition, 
But if a bequest is made by will, the legatee can take 
nothing ; for the alienor’s mght to demand partition is 


extinguished by his death. 


8. In Vitla Butten v. Yamenaimma the Court observed Vitle Butten 


‘© If by the word share is intended specific share, the argu- 7," 
ment is of course valid that a coparcener cannot before 


Vasudcv 
Venkatesh 


Vv. 
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artition convey his share to another, for before partition 
it cannot be ascertained what it is. It is equally the 
law in Madras, that a coparcener cannot, before partition, 
convey away as hisinterest, any specific portion of the 
joint property. Considered in this light, the difficulties 
which have influenced the Calcutta High Court disappear. 
The person, in whose favour a conveyance is made of a 
coparcener’s interest, takes whatmay on a partition be 
found to be the interest of the coparcener.” These words 
clearly support what I take to be the true principle of the 
Madras decisions. If that is the case, then the purchaser 
must have the partition effected, in the lifetime of his 
vendor. After the vendor’s death, lis right to demand 
partition is extinguished; and a purchaser cannot claim 
the right. 

9. The Bombay High Court finally decided the ques- 
tion in the case of Vasudev Bhat v Venkatesh, (10 Bom. 
189). In delivering judgment Westropp, C. J. declared 
that the strict law of the Mitakshara, and the usage follow- 
ing 1tin Mithila and Benarcs, was in accordance with 
the law laid down by the Full Court of Bengal, but stated 
that the opposite practice had prevailed in Western 


The princi- India. He concluded his review of the authorities by 


pie on which 


he Bombay Saying “on the principle stare decisis which induced Sir 


ptt Na are 


based. 


Barnes Peacock and his colleagues strictly to adhere to 
the anti-alienation doctrine of the Mitakshara, in the 
provinces subject to their jurisdiction where the authority 
of that treatise prevails, w2 at this side of India find 
ourselves compelled to depart from that doctrine, so far as 
it denies the right of a Hindu parcener, for valuable consi- 
deration, to sell, incumber, or otnerwise alien his share 
in undivided family property. Were we to hold other- 
wise, we should undermine many titles which rest upon 
the course of decision, that, for a long time, the Courts, 
at this side of India, have steadily taken. Stability of 
decision is, in our estimation, of far greater importance 
than a deviation from the special doctrine of the Mitak- 
shara upon the right of alienation.” 

10. It seems, however, that it was altogether unneces- 
sary to have recourse to usage or to the principle stare 
decisis in order to support the actual decision in the case. 
According to the Mitakshara, a co-owner of joint family 
property cannot sell any specific property or any specific 
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share in any property. But there is nothing in the Mitak- 
shara to prevent the sale or a gift of the right to demand 
partition which a coparcener possesses. The Madras 
decisions are apparently based on this principle; but the 
Bombay decisions are avowedly based upon a principle 
which is not consistent with the Mitakshara 
11. The Bombay High Court, while favouring the 
rights of a purchaser for value, shows no indulgence to a 
donee to whom an undivided coparcener makes a gift of 
his interest in the joint family- property. The reason, 
for the view taken by the Bombay High Court, is that in 
the case of a gift there is no equity upon which a decree 
for partition could depend But it seems that the pur- 
chaser for valuable consideration is entitled to a decree 
for partition, not on the ground of equity only, but because 
there is nothing in the Mitakshara which prohibits the 
sale of the nght to demand partition. In this view the 
purchaser and donee stand on the same footing. 
12. The English text writers seem to be of opinion 
that it is on equitables principle only that the rights of a 
purchaser from a coparcener are worked out by means of The confu- 
partition. But the application of principles of English Siaan incon 
law in expounding the Mitakshara or the Dayabhaga leads sequence of 
to endless confusion. “A further question arises” says principle on 
Mr Mayne “as to what date must be taken as fixing the bay deoisions 
amount of interest he (the mortgagee from a coparcener) 9¢ Placed. 
possesses in the joint family property For instance, sup- 
pose one of two brothers grants a mortgage upon the 
family property for his own benefit, and the transaction 
runs on until after three more brothers are born, and the 
father is dead, and then the creditor sues to enforce his 
claim—has he a lien upon one-third of the property which 
was the interest of his debtor at the time of the mortgage 
or only upon one-fifth which is his interest at the time of 
suit?” Mr. Mayne 1s evidently of opinion that these ques- 
tions are unanswerable. Butif the view of law referred 
to above be accepted, then such difficulties cannot arise. 
18. In the Full Bench case of Sadabart Pershad, the 
Bengal High Court held that a coparcener in a joint 
family, governed by the Mitakshara law, cannot alienate | rere 
his interest without the consent of his co-owners. But in to pusshaser 
the subsequent case of Mahabeer Pershad v. Ramayad py, ‘he se™ 
Singh, (12 B. L. R.) the Court decreed partition and order- Court. 


Mahabeer 
v. Ramayad. 
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ed that the share of the alienor should be charged with 
the amount received by him as purchase money or as loan. 
In the latter case the father mortgaged the family pro- 
perty without legal necessity. The property being sold in 
execution of the decree obtained by the mortgagee, the 
eldest son sued on his own behalf and on behalf of a minor 
brother to set aside the sale. The Court found that the 
plaintiff had assented to the transaction, consequently 
only the interest of the minor was concerned. The Court 
after observing that the result of setting aside the sale 
unconditionally would be “that the property on going 
back will come to be enjoyed by the joint family as it was 
before the mortgage and sale; and of necessity, by virtue 
of the Mitakshara law, will return to the management of 
the very man who obtained Rs. 3000 from the first defen- 
dant, on the pretended secunty afforded by the mortgage, 
which did not seem to accord very well with equity and 
good conscience.” As the father meht at any moment 
claim partition, the Court proceeded to poimt out that 
“ plainly the first defendant 1s in equity entitled as against 
the father to insist upon his calling his share into being 
and realizing it for their benefit. Substantially the same 
reasoning applies to the eldest son who aided his father 
in effecting the mortgage.”” On these considerations, the 
Court decreed that the property be recovered by the plain- 
tiffs for the joint family. But the decree was accom- 
panied by the declaration that on recovery, the property 
be held and enjoyed by the family in defined shares. And 
it was also declared that the share of the father and of 
the eldest son be jointly and severally subject to the lien 
thereon of the first defendant for the repayment of the 
sun Rs. 8000 advanced by the first defendant to the 
second defendant (the father) and interest thereon. 

14. The above decision was passed before that of 
Mudun Thakoor v. Kantoo Lal. Otherwise a sale in exe- 
cution of a decree against the father could not be set aside 
at the instance of the sons when the debt was not for 
immoral purposes. 

15. According to the decision in Mahabeer v. Ramayad 
a donee would get nothing for there are no such equities in 
his favour as there are in favour of a purchaser. 

16. Inthe case of Deen Dyal Lal v. Jugdipnarain, 
(I. L. R. 3 Cal. p. 198) it has been ruled by the Privy 


FATHER’S POWFBS IN ANCESTRAL PROPERTY IN BENGAL. 191 


Council that the right, title and interest of aco-ownerina The view: 
joint ancestral estate may be attached and sold in execu- 2f {Re pore 
tion to satisfy a decree obtained against him personally Gounoll , o 
under the law of the Mitakshara, as well in Bengal as in 

Bombay and Madias. The ruling of the Bengal High 

Court in the cases of Sadabart and Mahabeer Pershad 

therefore now applies only when the sale is a private one 

and not 1n execution of a decree. The distinction 1s not 
warranted by any principle of Hindu law. The Privy 

Council was evidently in favour of setting aside the Ben- 

gal decisions; and the above ruling was laid down as the 

first step towards doing so. To a certain extent the Lords 

of the Judicial Committee were influenced by the English 

law of partnership. (I. L. R. 3 Cal. p. 209 ) 





Sconiow IX. 


THE FATHER’S POWERS IN RESPECT OF 
ANCESTRAL PROPERTY ACCORDING 
TO THE DAYABHAGA. 


According to Jimutavahana, the leading authority of pathercan 
the Bengal school, the right of a son to his father’s dea) with 
wealth, does not originate from the date of his birth ; but description 
from the date of the father’s death. So long as the in gnyman- 
father lives, he 1s absolute owner not only of his self- 2¢F Be likes. 
acquired property, but also of all ancestral wealth. It, 
therefore, follows that the father can deal with the same 
in any manner he likes, irrespective of the consent of his 
sons 

2. There are some texts which apparently declare that 
the con has equal right with the father in ancestral pro- 
perty; and that the father cannot make a sale or gift of 
ancestral property without the consent of sons. But 
Jimutavahana has explained away all these texts in some 
manner or other (Dayabhaga, chap. II, paras. 9-80). 

3. With regard to the text of Jajnyavalkya* quoted Texts which 
in para. 9, chap. II of the Dayabhaga, Jimuta proposes that Siew ave 
three different interpretations to avoid its plain meaning. ang 
The last interpretation which must be taken as the correct 


q el lla ath ail waa a AT By eH wal fig: Ty 
Wai | 
Dayabhaga, chap IT, para. 9. 
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one, in the opinion of the author, is apparently unexcep- 
tionable. But when considered in connection with the 
context in the original Sanhita, the text would appear to be 
meant to bear a different meaning altogether. The text 
says that “in ancestral property the rights of the fathe: 
and son are equal.” Jimuta says that this does not mear 
that by birth the son becomes a co-owner with the father 
in ancestral property. According to the interpretation 
finally adopted by Jimuta, the text means that where th 
father is a Kshetraja son, he cannot take a double share 
in the event of a partition with the sons. (Dayabhaga 
chap. II, para. 59.) 

4 With regard to the text of Vyasa which declares tha 
the father cannot make a sale or gift of 1mmoveable pro 
perty without the consent of sons, Jimuta says that it 18 
moral precept, but not a binding rule of law. The texti 
as follows :— 


wat feqeda vata aaafar | 
WIS GUT THT Hat a fa: 


The finite verb in the text is understood; and Jimuts 
says that the ellipsis is to be supplied by the interpolatio 


of the word ata and not by the word feayfa Ifthe wor 


wna be interpolated, then the text would mean, “ Thoug 
immoveables and bipeds have been acquired by a mai 
himself, yet without convening all his sons no sale or gif 
not should be made.” Jimuta does give any reason why th 


word fexjfa may not be interpolated. But the reason i 
given by the commentator Sreekishen. The commentato 
says, that the finite verb which is interpolated ought t 
have the same nominative as the participle ‘ convening 


The word feajfa would have a different nominative; an 
it cannot be taken as the word in the mind of the hol 
legislator. 
5. Thus it is shown that the text is a mere moral pri 
cept and is not legally binding. Having done this, Jimut 
Itisgener- says that if the father sells ancestral immoveable propert 
ally suppos- without the consent of sons, he incurs sin; but the sal 


pos wahane itself cannot be held invalid in consequence of such war 
sale ofim- of consent, for as he says weanamity : 


By hiner. This passage being erroneously translated in Colebrook 
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itis supposed that Jimuta justifies the sale of ancestral without the 
property, on the principle factum valet ; and this notion goneent of, 

as been the fruitful source of a great many erroneous principle ae 
a on some of the most important points of Hindu 

aw. 

6. Jimutavahana could not be so illogical as to say mis ts 
that a sale by a person, who has not the necessary power erroneous. 
to effect, it, would yet be valid when actually effected It 
would have been rank heresy on his part to make such an 
assertion, in the face of the maxim “ nothing is too heavy 
for a text.” 

7. What Jimuta says in the passage quoted above, is 
nothing more than a truism, and 19 in no way equivalent 
to the doctrine factum valet. According to Jimuta the 
father is absolute owner of all ancestral property so long 
as he lives. That being the case, he must have power to 
sell or dispose of ancestral property, in any manner, with- 
out the consent of sons. Ownership, according to Hindu 
Jurists, is a thing, the essential characteristic of which is 
the power of absolute disposition ; and the nature of that 
thing cannot be altered or affected by a hundred texts. A 
text can produce an invisible result. But it cannot alter 
the nature of a thing. It cannot make a thing lose 1ts 
essential characteristic. This 1s nothing but a truism. 

8. It would not be of much use to enquire how the 
error originated. But it is a matter of surprise that it 
should not have been as yet detected by any one, in all 
those hotly contested cases in which the doctrine bas been 
erroneously applied. The fact is, that when the mind is 
accustomed to an erroneous notion, 16 is exceedingly diffi- 
cult to shake it off. English Judges and lawyers may well 
be excused, when it is taken into consideration that the 
error escaped detection even by a scholar and jurist like 
Pandit Shama Charan Sirkar. The learned pandit vehe- 
mently deplores the mischievous results of the doctrine. 

But notwithstanding his evident solicitude to get rid of 
it, he saw no way out of the difficulty. 

9. In Mr. Colebrooke’s translation of the Dayabhaga, 
the passage is rendered in English by the words “* a fact 
cannot be altered by a hundred texts.” But this translation 
is misleading, if not inaceurate. The word fact may mean 
an “event” or an “act;” or it may mean “a thing.” 


- But the word ¥@ in the original can never mean an event. 
25 
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It is equivalent to the English word substance. The pas- 
sage ought to have been translated thus :—“ a thing cannot 

be altered by a hundred texts.” 
10. In anote to para. 30, chapter II, of Mr. Cole- 
brooke’s translation of the Dayabhaga, there is a translation 
Baghu Nan- of a portion of Raghu Nandan’s commentary on the p.as- 
senteryon sage which apparently supports the doctrine of factum 
Beason | by valet. But on careful consideration it would appear that 
imute. the illustration in the commentary is meant for a differ- 
ent purpose altogether. The commentator says, “Ifa 
Brahmin be slain, the precept ‘slay not a Brahmin’ does 
not annul the murder 5 nor does it render the killing of 
Brahmin impossible.” What then? “It declares a sin.” 
Raghu Nandana does not say that the murder can be 
committed without sufficient bodily power. Ifthe murder 
is committed, then it is proved by the act that the author 
had power ; and the illustration further shews that that 
power is capable of being exercised notwithstanding texts 
prohibiting its exercise. Similarly, if a man has legal 
ownership in a thing, and is therefore entitled to sell it, 
he may exercise his right, notwithstanding any prohibition 

in any text. 

11. There is nothing in the Dayabhaga or in the com- 
mentaries which can be interpreted as equivalent to the 
doctrine of factum valet. Jimutavahana maintains the 
validity of a sale or gift of ancestral property by the 
father, not on the principle factum vulet but on the ground 
that an absolute owner must have the right to sell. 
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CHAPTER VI. 





Srection I. 
ORIGIN OF THE PRACTICE OF MAKING WILLS. 


1. In the last chapter, the extent of a Hindu’s power 
of alienation inter vivos in respect of joint family property 
has been dealt with. In this Chapter, I propose to deal 
with the powers of testation now possessed by Hindus. 

2. I may observe here that testamentary disposition, wing inoon- 
which is intended to take effect after the proprietor’s sistent with 
death, is not only unknown in Hindu Law, but 1s incon- 
sistent with its fundamental principles The practice of 
testation first came into existence, at the time of the com- mne practice 
mencement of British rule, in the Presidency towns. It originated | 
seems likely therefore that the example of Englishmen dencyTown: 
making wills led the natives who came into contact with Spout she, 
them, to adopt the practice, the natural inclination of the commenge. | 
father being not to recognize that the son has any right to tish rale 
control his acts and the making of wills being well calcu- 
lated to check the spirit of insubordination among sons, 

It is well-known that serious misunderstandings some- 
times arise between fathers and sons, especially where 
the father takes a second wife in old age. Outof natural 
love and affection, the father cannot take any irrevocable 
step against the sons. But as a will is revocable, it is 
just the weapon which a Hindu father would resort to 
in order to keep his sons in terror. The Shasters restrain 
the exercise of arbitrary power by the father The Daya- 
bhaga of Jimuta first withdrew that restraint; but the 
principle on which Jimuta withdrew the restraint being 
misunderstood, the Courts of law have given their sanction 
to even testamentary disposition by Hindus, thus extend- 
ing their powers to deal with their property to an extent 
not contemplated by Jimutavahana or any other authority. 

3. Mr. Mayne says that “ the true origin of testament- 
ary power is to be sought forin Brahminic influence.” But wer we 
the doctrines which are maintained in the Brahminical 0 the ort 


lia 


treatises on law, are altogether inconsistent with the among. 


The text of 
ar 
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principle of testamentary disposition; and there is no 
reason whatever to suppose that the practice of testation 
among the Hindus had its origin in Brahminical influence. 
On the contrary, it would seem that wills would have 
remained unknown among the Hindus even to this day, 
if the Courts e:tablished by the foreign conquerors of the 
country, had not deprived the Brahmins of all the power 
which they exercised in the country from time 1mmemo- 
rial. The Brahminical idea is, that the family property 
tis a fund for the maintenance of the members. ‘They 
would never give such arbitrary power to any individual 
member as is implied in a will. Gifts for religious and 
charitable purposes were no doubt favoured by the Brah- 
mins, as they are everywhere by the priestly class. There 
are numerous devices for encouraging gifts to Brahmins, 
But it is difficult to see what special advantage they 
could gain by encouraging the practice of testation. Gifts 
to idols very seldom bring any advantage to the higher 
classes of Brahmins. 

4. The Mitakshara and the Dayabhaga agree in hold- 
fing that ownership is extinguished by death. If the 
deceased person was a member of a joint family governed 
by the Mitakshara, then on his death the surviving mem- 
bers become the sole owners of the family property, as if 
the deceased never existed. If the deceased was not 4 
member of a joint family, then on his death his heir suc- 
ceeds to the estate by virtue of special texts of law. But 
for the texts of law which create the right in favour of 
the son or other heir, the property of the deceased woulc 
remain without an owner, according to the principles 
universally accepted by Hindu Jurists. Wills are there: 
tore not only unknown in Hindu law, but are inconsistent 
with its spirit. 

5. It 18 supposed by some that the texts of Harita anc 
Katyana* contain the germs of Hindu Wills. But ox 





* qt ents a oq aifed verercery | 
WON F ZA KIey MNQar ary sere: 4 
Katyana. 
SNe we sfiare weber euifict | 
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going through these texts, it would appear that the promise 
of a deceased person does not directly create any real right 
in favour of the promisee. Theson or other heir must fulfil 
the promise of the late proprietor, ns if it were a debt due 
by him. The texts of Harita and Katyana cannot there~ 
fore be taken as an authority for the making of wills by 
Hindus. 

6. Ownership being extinguished by death, any disposi- Usage alone 
tion made by a person to take effect after his death must Sou/ustiy ® 
necessarily be void in Hindu law. By usage the practice Hindu. 
may be justified. But if the desposition 1s a sinful one, 
as where a virtuous son is disinherited, there even usage 
will not justify the disposition. 





Section II. 


HISTORICAL ACCOUNT OF WILLS CASES 
AMONG HINDUS. 


1. It has been already stated that the practice of testa-~ 
tion first came into existence in the Presidency towns. 
The earliest hnown will is that of Omichand, whose name, 
in connection with that of Clive, is well-known to readers 
of Indian history. Omichand’s will was dated the year 
1758 It, therefore, seems hkely that the practice of mak- 
ing wills had come into existence before the commence- paaiy tal 
ment of British rule inIndia In Bengal the testamentary Chaitanya 

ower of Hindus was recognized by the English Courts of 
aw at avery ear.y date. The first case is that of Rasik 
Lal Datta ». Chaitanya Charan Datta. The testator who 
was the father of four sons, and had property of both 
descriptions, ancestral and self-acquired, thought proper 
to leave the whole property to his younger sons to the 
disinherision of the two elder of whom the second dis- 
puted the will But the will was held valid. 

2. Then came the Nadiya Rajah’s case. The docu- Ye 
ment sought to be set aside in the case is sometimes Rajah’s co 
spoken of as a will; sometimes as a deed of gift. But on 
referring to the original as printed in the histery of the 
family by Babu Kartic Chandra Roy, it appears that it was 
a deed of gift, and not a will The language of the deed 
is clear. But if theie was any doubt that would be re- 


——— 3 
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moved on reference to the history of the circumstances 
which led to it, and on reference to the subsequent steps 
which the Rajah took in order to give validity to his act. 

8 The following is a literal translation of the deed. 

ranslation «To my beloved sun Shib Chandra Roy Bajpai. 

“JT am too old now; and at this time of my life it is not 
for me to manage the business of my principality. It is now 
proper that I should devote myself to such acts as contribute 
to the spiritual happiness of the soul in the next world. 
This principality has never been divided; so I convey 
away to you, by this deed, all iny zemindarees and all the 
firmans, old and new, and all the pacaphernaha of state 
conferred by the Huzoor (the emperor of Delhi). The 
right of performing the worship of idols, and all the zemin- 
daree papers, profits and loss, will be yours Your brothers 
and your brothers’ sons will have no nght to the same. 
Sambhu Chandra has a large family, and he will, therefore, 
get Rs. 15000, out of the Mashohara assigned to me by 
Sarkar. [Then the amounts payable to the other mem- 
bers of the family are mentioned ] The deed then goes 
on to recite :—neither you nor they shall ever do anything 
in contravention of the terms of this deed. If youdoany- 
thing at variance with this deed, that will not be valid in 
law and will not be sanctioned by the authorities. 9th 
Jait, 1187.” 

4. After executing this deed of gift, as it is rightly 
called in the family history, the old Rajah took the neces- 
sary steps to have the zemindaree sunnud from Govern- 
ment in Shib Chundra’s favour. There were great 
difficulties at first, owing to the opposition of the Rajah’s 
youngest son Sambhu Chandra. The sunnud was after all 
obtained A great durbar was then held by the Raja in 
his own house, in which he formally installed Shib Chandra 
as Rajah, and himself rendered to him all royal honours. 
After this, the old Maharaja retired from the world, and 
passed the rest of his life on the banks of the river 
Bhagiratha, at a place near Nadiya. 

5. All these circumstances clearly show that it was a 
case Of gift inter vivos and not that of a will. The sum- 
mary of the plaint and written statement in the Kshitis 
Bangsabali also shows that the parties regarded it asa 
case of gift and not as a testamentary devise. The Pan- 
dits, in accordance with whose opinion the case was decid- 
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ed, also viewed it in the light of a gift inter vivos. Had it 
been a case of testamentary devise, the Pandits would 
probably have said that such a thing is unknown in 
Hindu Law. 

6. As it was, the Vyavastha of the Pandits and the 
actual decision in the case must be regarded as in entire 
accordance with the principles of the Dayabhaga. There 
ean be no doubt whatever that according to Jimutava- 
hana, the father is absolute master of all descriptions of 
ancestral property, and that though a gift or sale of ances- 
tral immoveable property without the consent of sons, is 
sinful, yet such gift is not invalid, being made by one who 
is the absolute owner for the time being. 

7. It would thus appear that the Nadiya Raja’s case is The Nadty 
no authority for holding that a father can disinherit a noveuhont 
son by a testamentary bequest. Mr. Colebrooke appends {9% Boldins 
a note to the case in Which he agrees with the pandit’s in Bengelcs 
opinion as being in accordance with the doctrines of virtuous so: 
Jimutavahana. He ends by saying “No opinion was PY ¥4) 
taken from the law officers of the Sudder Court in 
this case. But it has been received as a precedent which 
settles the question of a father’s powers to make an actual 
disposition of his property, even contrary to the injunc- 
tion of the law whether by gift or by will or by distribu- 
tion of shares.” 

8. The word italicised, in the above, shows that Mr. 
Colebrooke also took the words swawaarfa, &c., in chap. IT, 
para. 80 of the Dayabhaga, as equivalent to the doctrine 
of factum valet. It 1s therefore no wonder that he should 
accept the case as a precedent which settles the testamen- 
tary power of a Hindu father in Bengal. But it will be 
shown that, according to the principles of Hindu Juris- 
pundence, a testamentary devise cannot take any effect 
whatever, except as an approved usage. 

9. The Nadiya Raja’s case was decided in the year 
1792; and it was followed next year by the case of Dial 
Chand v. Kissore Dasee, (Montr. 3871) where the property 
appears to have been self-acquired. 

10. In the year 1800 a most important case arising 
out of the Raja Naba Kishen’s Will, was litigated in the| 
Supreme Court. The testator who had a natural born 
son and an adopted son, bequeathed an ancestral taluk 
to his adopted son, and the four brothers of such son, 


200 HISTORICAL ACCOUNT OF WILLS CASES AMONG HINDUS. 


thereby depriving his natural son of all interest in the 
taluk, and his adopted son of four-fifths of the interest. 
The validity of the Will was admitted without dispute in 
the case, through the advice of the English lawyers who 
conducted it. 
11. In 1808 the will of Nemy Charan Mullik was con- 
tested in the Supreme Court. But the decree declared 
}* that by Hindu Law, Nemy Charan Mullik might and 
‘could dispose by will of all his property as well moveable 
; as immoveable, and as well ancestorial as otherwise.” 
12. In 1816 the current of decision was disturbed by 
the case of Bhowany Charan v. Ramkanta, (2 8. D 202). 
"he current T+ was a case in which the father had made a gift of all 
wersed for hig property to his younger son, thereby disinheritang the 
elder son. The pundits looked upon the case as one of 
3hawany v. illegal partition; and declared that the disposition was 
aioe invalid The result was, that the gift was set aside. 
According to the true principle of the Dayabhaga, the gift 
was legally valid though morally wrong, as in the Nadiya 
ease Hven if looked upon in the light of a partition 
prohibited by the Shastras, still the act was legally valid. 
ancien The texts and rules relating to partition contained in the 
rtition in ‘ Dayabhaga inust' be considered in the light of moral 
| Dayerne precepts, and notin the light of legal injunctions. If 
he thouey the father makes an actual gift in favour of one son to 
/so declar the exclusion of the others then the gift 1s valid, whether 
expres" it is looked upon in the hght of a gift or an unequal 
partition, though the father incurs sin by infringing 
the moral rules relating to partition. (See the comment 
of Sreekishen on para. 21 of chap. Il and on para. 4, chap. 
VII of the Dayabhaga). 
owersof 13. Except in the Bengal school, the power of the 
nation father is as limited in respect of unequal distribution as 
\atandonit is in respect of making alienations. There is no 
ing, conflict between the texts. Mr. Mayne is evidently 
wrong when he says that the two sets of texts are quite 
irreconcileable. The difficulty arises not on account of 
conflicting texts, but on account of the fact that Jimute 
has explained away one set of texts by shewing that they 
contain qnly moral precepts whereas, he has discussed the 
other set of texts, asif they were positive rules of law. 
The apparent conflict between one portion of the Daya- 
bhaga and another can be easily reconciled, as I have shown 
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above. There is however a great deal of discussion, on the 
subject, in Mr. Mayne’s Treatise on Hindu Law, (Art. 415) 
and in the judgment of the Supreme Court in the case of 
Cosy Nath v. Hara Sunderi. The fact is that Hindu 
lawyers deal with rules of law and morality, in the same 
work ; and it is almost impossible for an English lawyer, 
however learned, to discover what rules are legally binding, 
and what rules are not so, by referring only to the English 
translations of Colebrvoke or Sutherland. Without care- 
fally studying the original, under competent teachers, even 
native lawyers are apt to fall into error in such matters. 

14. When the cases under notice were decided, the 
usual practice was to refer to pandits for opinion. The 
Opinions given by the pandits were generally correct. 
But the English Judges and lawyers generally misconceived 
the grounds of their opinion; and they very often laid 
down rulings and deduced conclusions which became 
fruitful sources of error and confusion. For exaimple, 
the opinion given by the pandits in the Nadiya Rayja’s 
case is unexceptionable. ‘ The actual decision in the case is 
also unexceptionable. But English lawyers came to the 
conclusion that the pandits justified the gift of the whole 
property to the eldest son on the ground of fuctum valet ; 
and they therefore saw no difference whatever between a 

ift inter vivos and a testamentary bequest. 

15. At the present time, the Judges decide Hindu law 
questions on the authority of case law and on the authori- 
ty of English text-books and translations. Within the last 
twenty years many important rulings have been set aside. 
But with due deference, it 1s to be observed that the new 
rulings are in a great many cases quite as erroneous as 
the old ones, if not more so. This state of things is far 
from being satisfactory. But it is not likely to be im- 
proved until arrangements are made for giving a better 
training in Hindu law to those who are admitted as mem- 
bers of the profession. 

16. Butto return. Mr. Macnaghten was notin favour 
of recognizing unlimited power in the father to deal 
with ancestral immoveable property. But the reasons which 
he gave for his opinion are altogether erroneous. However, 
his opinion led the Supreme Court of Bengal to refer to 
the Judges of the Sudder Court in a case, in the year 1831. 
With reference to the questions asked, the Judges of the 
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Sudder Court gave the following reply which has since been 
accepted as settling the law on the point. 

‘Qn mature consideration” said the Sudder Judges “ of 
the point referred to us, we are unanimously of opinion 
that the only doctrine that can be held by the Sudder 
Dewany Adawlut consistently with the decisions of the 
Court, and the customs and usages of the people, is, that 
a Hindu, who has sons, can sell, give, or pledge without 
their consent, immoveable ancestral property, situated in 
the province of Bengal; and that, without the consent of 
sons, he can by will prevent, alter or affect their succes- 
sion to such property.” 

In a note, it was stated that this certificate overruled 
the case of Bhowany Charan. As to gifts inter vivos 
the law, as laid down in this certificate, 1s in accordance 
with the Dayabhaga. But as to wills, 1t 1s founded entirely 
on a misconception. Ju the Tagore will case, the ques- 
tion was raised in the plaint; but at the time of hearing, 
the Counsel for plaintiff declined to argue the point. 

18. In Southern India the validity of Hindu wills was 


The history Open to question for a longer time. Between the years 


of Wills in 
Bouthern 
Indi 


1817 and 1829 the question arose, in several cases, before 
the Madras Sudder Court But in none of these cases 
was it finally decided. In the latter year, Madras Reg. 
'V was passed. It recited that wills were instruments 
funknown in Hindu Law, and that in some cases, wills 
ad been made containing provisions altogether repug- 
ant to its principles; and by this Regulation it was 
jenacted that for the future Hindu wills should have no 
egal force whatever, except so far as they were in con- 
ormity with Hindu Law according to authorities preva- 
ent in the Presidency. Wills were accordingly not only 
set aside, where they prejudiced the issue as by an unequal 
distribution of ancestral property (Moottoovengada v, - 
Toonbayaswamy Mad. Dec. of 1849, p. 27); but the 
Courts also laid down that where a man, without issue, 
bequeathed his property away from his widow and daugh- 
ters, such a will would be absolutely invalid and illegal, 
unless they had assented to it (Tullapragadha v. Corovedy ; 
Sevacany v. Veneyanmal, Mad. Dec. of 1850, p. 50). 
19. These decisions made wills of Hindus wholly in- 
operative. But in the very next year a case was decided 
which ultimately led to a complete revolution. The 
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following account of that case is quoted from Mr. Mayne’s 
Treatise on Hindu Law. 

‘The suit was by a widow to recover her husband’s 
estate, which consisted in part of ancestral immoveable 
property. The defendants set up a will executed by the 
deceased, by which he constituted them executors and 
managers of his estate, and after providing for his wife 
and daughters, left the rest of his property to religious 
and charitable uses, with a promise that 1f his wife, then 
pregnant, bore a son, the estate should revert to him on 

is coming of age. The will was found to be genuine, 
but the widow set up an authority to adopt a son in the 
event of a daughter being born. The Civil Judge con- 
sulted the Sudder Pandits, and asked whether the will was 
valid, and if so, whether it would be invalidated by 
the authority to adopt, if actually given The Pandits 
answered, “‘ The will referred to in the question is valid 
under the Hindu law, the testator’ having thereby be- 
queathed a portion of his estate for the maintenance of 
his wife, and other members of his family whom he was 
bound to protect, and directed the remainder to be appro- 
priated to charitable purposes in the event of his wife 
who was then pregnant, not being delivered of a son. 
If the testator had really given his wife verbal instruc- 
tion to adopt a son 1m the event of her not bearing such 
issue, her compliance with those instructions would of 
course invalidate the will according to the Hindu law, 
it being incompetent for the testator, who authorised the 
adoption of a son, to alienate the whole of the estate, and 
thereby injure the means of the maintenance of his would 
be heir.”? The Civil Judge found against the alleged 
authority to adopt, and decided in favour of the will. 
His decision was given in 1849. In appeal to the Sudder 
Adalut, the widow urged that under Reg. V of 1829 the 
will was void. The case was heard by a single Judge, 
who affirmed the decree of the Lower Court. In regard 
to the validity of the will, he said, ‘“‘The third objection 
taken by the appellant is, that the will is illegal, because 
the widow is the party to whom the law gives the estate. 
The Court have referred to all the authorities ,quoted by 
the appellant in support of his position, and find that 
although the opinions regarding wills of Hindus generally 
are conflicting, yet that the majority of them are against 
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the argument of the appellant. It is unnecessary to cite 
all the opinions given on the subject, and the Court will 
content itself with referring to the case of Ram Tanu 
Mullick v. Ram Gopal Mullick, Mor. Dig. p. 3; in which 
‘it was held that a Hindu might, and would dispose by 
| will of all his property, moveable and immoveable, and as 
‘ well ancestral as otherwise, and this decision was affirmed 
{ on appeal by the Judicial Committee of the Privy Council. 
| Questions, however, regarding the legality of the will 
now under consideration were referred to the law officers 
of the Court, to whom the legislature have assigned the 
duty of declaring the law on such matters, and they dis- 
tinctly stated their opinion, that it is a valid and good 
instrument. The arguments therefore, of the appellant 
that it is not recognizable under the provisions of Reg. V 
of 1829 cannot be sustained. 

“Upon this decision Mr. Strange lately a Judge of the 
Madras Sudder and High Courts, remarks, “ ‘This deci- 
sion was passed by a single Judge, confessedly ignorant 
of the law. He sought to guide himself by authorities, 
but found them conflicting Supporting himself by the 
opinion of the Pandits, and by a judgment of the Calcutta 
Supreme Court, affirmed by the Privy Council, he upheld 
the will then in issue which appointed trustees to the tes- 
tator’s property, to the prejudice of his widow. The 
Pandits then applied to are the same who have since 
declared that no Hindu can make a will, and they explain 
that they gave the opinion rested on in the above case 
under the idea that they were called upon to test the will 
by the power the testator had to deal with the property 
ae his hfetime in the manner he had done by the 
will.”’ 

However, the case went on appeal, to the Privy Council, 
and was there affirmed. Their Lordships said, “ It may 
be allowed that in ancient Hindu Law, as it was under- 
stood through the whole of Hindustan, testamentary 
instruments, in the sense affixed by Enghsh lawyers to 
that expression, were unknown; and it is stated by a 
writer of authority, (Sir Thomas Strange) that the Hindu 
language has no term to express what we mean by will. 
But it does not necessarily follow that what in effect, 
though not in form, are testamentary instruments, which 
are only to come into operation, and affect property, after 
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the death of the maker of the instrument, were equally 
unknown. However this may be, the strictness of the 
ancient law has long since been relaxed, and throughout 
Bengal a man, who is the absolute owner of property, may 
now dispose of it by will as he pleases, whether it be 
ancestral or not. No doubt the law of Madras differs in 
some respects, and amongst others with respect to wills, 
from that of Bengal. But even in Madras it is settled 
that a will of property, not ancestral, may be good A 
decision to this effect has been recognized and acted upon 
by the Judicial Committee, and indeed the rule of law to 
that extent is not disputed in this case If then the will 
does not affect ancestral property, it must be, not because 
an owner of property by the Madras law cannot make a 
will, but because, by some pecuharity of ancestral pro- 
perty, it is withdrawn from the testamentary power It 
was argued by the respondent’s Counsel, that in all cases 
where a man is able to dispose of lis property by act 
anter vivos, he may do so by will; that he cannot do so 
when he has a son, because the son, nnmediately on his 
birth, becomes coparcener with lis father; that the 
objection to bequeathing ancestral property is founded 
on the nature of an Hindu undivided family; but where 
there are no males in the family, the liberty of bequeath- 
ing is unlimited. It is not necessary for their Lordships 
to lay down so broad a proposition, as they think it 
safer to conform themselves to the particular case before 
them. Under the circumstances of testator’s family 
when he made his will and codicil, and having regard to 
the instruments themselves, the Pundits to whom this 
question was referred by the Court, the Pundits of the 
Sudder Dewanny Adalut have declared their opinion that 
these instruments are sufficient to dispose of ancestral 
astate. That opinion has been affirmed by two Judges 
successively, of whom it is but justice to say that they 
tppear to have examined the subject very carefully, and 
ifter much consideration to have pronounced very satis- 
‘actory judgments, though in one or two incidental ob- 
ervations which have fallen from them, their Lordships 
nay not entirely concur” (6 M. L. A. 344). ‘ 
With reference to the above decision, Mr. Mayne says 
bat it “‘was in unconscious conformity to the popular 
xeling, a feeling which aimed at increased liberty in 
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regard to property, and which showed itself by attempts 
to alienate it in ways unknown to the law of the Mitak- 
shara.” Mr. Mayne is evidently of opinion that the de- 
sire for increased liberty was something quite new in 
the country at the time; and that although wills are 
unknown in Hindu law, yet the Courts were perfectly 
justified in giving effect to testamentary disposition by 
Hindus The fact is, that the desire for unlimited power 
to deal with property existed from the beginning of time. 
{The law of the shastars kept that desire within reason- 
able bounds. In Bengal Jimutavahana first relaxed the 
stringencies of the old law. But the founder of the 
Bengal admits that right to property is extinguished by 
death of the owner. The heirs to the deceased become 
owners of the property at the moment of his death. A 
testamentary disposition must therefuvre be necessarily in- 
‘operative even according to the Dayabhaga. 

SamiJosin 20. In Naga Lutchmy v. Nada Raja the judgment of 

v-Ramien the Sudder Court was pronounced in the year 1851; 

and that of the Privy Council in 1856. In the interme- 

diate period, the Sudder Court held in another case that a 

Hindu cannot make a will in favour of a foster son, on 

the ground that the Hindu Law does not recognize a 

foster son (Sami Josin v. Ramien, Mad Dec. of 1852, 
. 60). 

: a1 In 1855 and 1859 the Madras Sudder Court again 
broadly laid down the rule that a Hindu’s will was iun- 
operative unless it took effect by delivery of possession. In 
1861 there were three cases, in all of which the wills were 
set aside as being opposed to Hindu Law. In those cases 
the Sudder Court refused to be bound by the decision of 
the Privy Councilin Naga Lutchmy v. Nada Raja, holding 
that it had been based upon an opinion of the Pandits, 
which was given under a misapprehension. 

falinayagen 22. In 1862 the question came hefore the High Court 

* of Madras in a case where the testator who had no male 
issue, had bequeathed the bulk of his property, moveable 
and immoveable, to a distant relation, allotting what was 
admitted to be a sufficient maintenance to his widow. No 
possession had been given; and confessedly the disposition 
could only operate as a will. The High Court affirmed 
the will on the authority of Naga Lutchmy v. Nada Raja; 
and the question has not been re-opened since. (Valina- 
yagam ve. Pachechi, 1 Mad. H.C. p. 326.) 
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23. In the Bombay Presidency the course of decisions he history 
relating to wills took a similar turn, In a very early { the ° Hom: 
case in which the Pandits were consulted, they said, bay Bs Presi 
‘‘ There is no mention of wills in our Shasters, and there- 
fore they ought not to be made.” Accordingly wills 
were held invalid even where a gift would have been per- 
fectly valid, (1 Bor.). The current of opinion, however, 
changed, and the power of a Hindu in Western India to 
make a testamentary disposition of whatever is his abso- 
lute property is now clearly established (Bbagvan Dulabh 
v. Kala Sanker, I. L. R., 1 Bomb. 641. Lukshun Bai v. 

Ganpat Moroba, 5 Bomb. H.C.; Beer Pertab Sahee v. 
Maharaja Rajendra Partab Sahu, 12 M. I. A. 37). 

24. The last of the three cases quoted above arose in Begr Fentab 
that part of Bengal where the law of the Mitakshara pre- Pertab. 
vails. In that case the Privy Council observed: “ It ig 
too late to contend that because the ancient Hindu Trea- 
tises make no mention of wills, a Hindu cannot make a 
testamentary disposition of his property. Decided cases,| 
too numerous to be now questioned, have determined tha 
testamentary power exists, and may be exercised at leas 
within the limits which the law prescribes to alienation 
by gift inter vivos.” The decision of the Privy Council’ 
in Beer Pertab v. Rajendra Pertab must therefore be 
accepted as an authority as to the testamentary power of 
Hindus throughout India. 

25. Though, as already shown, wills are altogether 
inconsistent with the fundamental principles of Hindu 
Law, they must now be accepted as valid on the ground 
of usage unless the disposition is sinful. 





Section ITI. 


EXTENT OF TESTAMENTARY POWER POSSESSED 
BY HINDUS. 


1. Ithas been already stated that the validity of a 
Hlindu’s will can be maintained only on the ground of 
usage. It therefore follows that if the dispgsition is 
against written precepts of law, then it cannot have any 

al effect. A custom or usage can never sanction that 
which is declared as positively sinful in the Shastars. 
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2. According to the Dayabhaga the father is absolute 
Phe legality OWner of all descriptions of property, so long as he lives. 
Wills con- A sale or gift of ancestral property by the father must 
fernee to. therefore be held valid, if made in his lifetime. The 
leDaye father incurs sin, according to Jimuta, by alienating 

ancestral property, without the consent of sons, though 
the alienation itself is declared valid, being made by one 
possessing absolute ownership. But as soon asa man dies 
his right to the property, which he possessed in his life- 
time, is extinguished; and the son or other legal heir 
becomes the owner of that property by the operation of 
the law of cause and effect. Testamentary dispositions 
must therefore be wholly invalid, according to those very 
principles on which Jimuta upholds the validity of sale 
and gift inter vivos by the father. On the ground of usage, 
however, testamentary dispositions must be now held 
valid, so far as they are not 1n violation of written precepts 
of law. But the disinheriting of a virtuous son 1s sinful 
according to Jimuta’s interpretation of the texts; and any 
disposition by which such a son is disinherited must ne- 
cessarily be void. 

8. Upon carefully considering all that Jimuta says, 
with reference to the alienation of ancestral property by 
the father, there can be no doubt that a Hindu father in 
Bengal cannot, by testamentary disposition of ancestral 
property, disinherit a virtuous son. But itis generally 
supposed that Jimuta maintains the validity of a sale or 
gift of ancestral property on the principle factum valet ; 
and as that principle is applicable equally to wills, so it is 
now accepted as beyond question that a father in Bengal 
can by will disinherit his sons in respect of ancestral 
property. Among Enghsh text writers and translators 
there was considerable difference of opinion on the point. 
But as they failed to comprehend the drift of the reasoning 
by which Jimuta justifies the sale or gift anter vivos of 
ancestral property by the father, the grounds on which 
their opinions are based are altogether erroneous Pandit 
Shama Charan Sircar protested against the doctrine on 
the ground of its being opposed to express texts. But he 
failed to perceive where the error lay; and he reluctantly 
gave way to the principle factum valet. 

The Nadiya Raja’s case is apparently the firet case 
in which the question arose. But I have already shown 
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that that was a case of gift inter vivos and not of will. 
Cases in which a father disinherits his sons, are very 
rare. The Nadiya case is apparently the only one on 
the authority of which Mr. Colebrooke modified his opinion 
as to the right of a father to deal with ancestral property. 
(See Strange’s Hindu Law, Vol. ITI, pp. 425, 426.) The 
question was raised, for the last time, in the Tagore will 
case; but at the hearing of that case, the Counsel for 
ea declined to argue the point. Since then it is 

eld to be finally settled. But the ruling, on the point is 
so palpably erroneous that, notwithstanding the weight 
of authority, 1t cannot be accepted as a binding precedent 
consistently with the principles of Hindu Law which the 
Courts are bound to administer 

6& As regards self-acquired property, Jimuta says that 
a father may make an unequal partition of 1t from such 
motives as are referred to in para 74, chap. II of the 
Dayabhaga. It follows, therefore, that from the same 
motives a father may make an unequal distribution of his 
self-acquired property by testamentary disposition, if such 
disposition be allowed as lawful at all. 

6. According to Jimutavahana, the father is absolute 
owner of all descriptions of property, ancestral or self- 
acquired, moveable orimmoveable Yet Jimuta lays down 
rules for partition, as if the father’s power is restricted. 
This at first sight seems anomalous. In fact, Mr. Mayne 
says that “as regards the right of a father in Bengal to 
make an unequal partition, it can hardly be said that the 
law is satisfactorily settled even now.” (Mayne’s Hindu 
Law, §. 325.) But the fact is that, according to Jimuta, 
the father incurs sin by making an unequal partition, in 
@ manner not allowed by law. Jimuta nowhere says that 
an unequal partition of ancestral or self-acquired pro- 
perty by the father is altogether invalid. In para. 88, 
chap. If, he quotes the following text of Naradra :— 


wifua: gfraga frrqremeea: | 
WIT WMA @ a fens frar wy: # 


{A father who is afflicted with disease or inftuenced by 
wrath, or whose mind is engrossed by a belovell object, 
or who acts otherwise than the law permits, has no power 
in the distribution of the estate. ] 

From this text it may seem, at first sight, that the 


27 
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partition made by a father under the circumstances is 
void. But, according to Jimuta, the father is absolute 
owner so long as he lives; and being absolute owner, he 
must have power to make any disposition. There can be 
no doubt that, according to the Dayabhaga, the father has 
legal power to make an unequal partition, just as he has 
legal power to make a gift or sale of ancestral property, 
without the consent of sons. Jimuta’s ideais, that a father 
bas not moral power to make an unequal partition; and 
the text of Narada must be interpreted in that sense. 

7. The text of Narada in para. 83, chap. 1I of the 
Dayabhaga, and the text of Katyana in para. 84 evidently 
apply to ancestral as well as self-acquired property. Such 
being the case, 1t must be admitted that, according to the 
Bengal school of law, a father cannot, by testamentary 
disposition of his self-acquired propeity, wholly disinherit 
w virtuous son. Allowing that, on the ground of usage, & 
testamentary disposition must prevail over the operation 
of the law of cause and effect by which the sons become 
the owner of all paternal wealth immediately on the death 
of the father, still 1t does not follow that a will can have 
any such effect where the disposition is positively sinful. 

8. Considering the principles on which the law of the 
Dayabhaga is based, there can be no doubt about the 
view of the law taken above. But, in consequence of the 
erroneous interpretation of an important passage of the 
Dayabhaga, the contrary has been held, so long, as 
beyond question, that the view of law as set forth above, 
must take the profession by surprise; and it 1s hardly to 
be expected that they would accept it at once. 

9. If there is no son, grandson or great-grandson, and 
if there is no prospect of having a son, still a person 
cannot dispose of his ancestral or self-acquired property 
by will in any manner he likes. When such a person makes 
testamentary disposition of his property in @ manner 
which interferes with the right of his collateral heirs, the 
disposition may be held valid only on the ground of usage, 
though, according to the general principles of Hindu 
Law, the heir would become the owner of the property, on 
the death of the last owner; and the testamentary dis- 
position made by the last owner can have no effect, being 
made by a person without ownership. 

10. When a member of a Mitakshara joint family dies 
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without leaving male issue, then his interest being extin- rnevatiait 
guished, the surviving members become the owners of the Of Wills . 
whole property, as if the deceased never had any interest oo 
in the same. Under the circumstances, 1¢ has been held” ~ 
by the Madras High Court, that the deceased co-owner 
cannot interfere with the law of survivorship, by making 
any testamentary disposition of his interet. The right 
of the survivors must prevail over that of the legatee. 
The decision of the Madras Court in Vitla Buten v. 
Yamenamma, (8 Mad. H.C) is in accordance with the 
principles of Hindu Law. But if it be accepted, then a 
Hindu cannot make a will at all. Even if a Hindu can 
make a will at all, on the ground of usage, then that power 
can be conceded only so far as is sanctioned by valid usage. 
If the disposition 1s a sinful one, then usage cannot sanc- 
tion it. But if the disposition is not a sinful one, then on 
the ground of usage it may be held valid, though at vari- 
ance with the fundamental principles of Hindu Law. 

11 According to the decision of the Bengal High 
Court in Sadabart Persad Sahu v. Foolbash Koer, (8 B L. The decisior 
R 81) a member of a joint family governed by the Mitak- High Court. 
shara cannot make a sale or gift of his interest, even in 
his lifetime, without the consent of the other co-owners ; 
and the testamentary power of such a co-owner is out of 
question. 

12. In Madras a coparcener in a joint family can make 
a sale or gift of his share in his lifetime. In Bombay a maaras 
coparcener can make a sale but cannot make a gift of hig #6 Court. 
share. (Vasudev v. Venkatesh, 10 Bom. 139) and, there- , OL, 
fore, the question arose whether a co-owner without male High Gout 
issue can make a testamentary disposition of his share. 
According to the view taken in this treatise, the conflict- though ap. 
ing decisions of the several High Courts on the point, are Ricting, may 
unexceptionable, so far as they go. A coparcener in adiled 
Mitakshara family cannot sell or convey away by gift any 
specific property or any specific share in any property. 
Looking at this point of view, the decision of the Bengal 
High Court in Sadabart Pershad v. Foolbash Koer cannot 
be taken exception to. But it ought to be considered 
that there is nothing in the Mitakshara to pyevent the 
sale or gift of the right to demand partition which a copar- 
cener in a Mitakshara family may exercise at any time. 
in this view, the Madras decisions in the case of Virasamy 
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v. Ayasamy, (1 Mad. H. C. 471) and in other cases must 
be held to be unexceptionable. In any case a coparcener 
cannot make a testamentary disposition of his right to 
demand partition. The right being personal, it can be 
exercised only during the hfetime of the coparcener. 

13. It is hardly necessary to add that a father in a 
Mitakshara family cannot make a testamentary disposi- 
tion of the family property, if he has male issue. A will 
can never be valid where a sale or gift would be invalid, 
though, from what is set forth above, it will appear that a 
will 1s not necessarily valid where a sale or gift enter vivos 
is 80. 

14, Every person of sound mind and not a minor may 
now dispose of his property by will within such limitations 
and restrictions, as are set forth above. 

15. A Hindu woman may dispose of her Stridhan by 

ft, will or sale unless it is immoveable property given by 


er husband, (‘Teencowrie Chatterjea v. Dinanath Banerjea, 
8 W. R. 49). 


Secrion IV. 


NATURE OF THE ESTATE THAT CAN BE CREATED 
BY A HINDU’S WILL. 


1. That a Hindu cannot tie up his property in per- 

tuity follows evidently froin the principle that ownership 

is extinguished by death; and the heir or legatee takes 

the estate not as representative of the deceased ; but by 

virtue of the right which is created in his favour by law or 

usage. On this principle a Hindu by will cannot make a 
bequest of anything at all; far less can a will be made by 

sates him of anything less than the whole estate. Butin Soorjee 
nes v. Monee Dassee v. Dina Bandhu Mullick (6 M.I.A.) the 
e Bandhu Privy Council held that a Hindu can by will bequeath 
roperty by way of remainder or by way of executory 

quest, upon an event which is to happen at the close of 

a life in being. In that case, the testator, a Hindu resi- 

dent in Calcutta, by his will left all his property to his 

five sons. But there was a clause in the will which 
declared that if any of the five sons should die without 
leaving male issue, his share would pass over to the other 
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ms then living or their sons, and that neither his widow 
or his daughter nor his daughter’s son should get any 
yare out of his share. The event which was contem- 
lated took place. One of the sons died, leaving no male 
isue. Under the law of Bengal, the widow claimed her 
usband’s share, on the ground that the gift over was 
ivalid. The claim of the widow, however, was rejected 
oth in the Supreme Court and the Privy Council. 

4. The Privy Council evidently viewed the disposition, 
1ade by the will, in the above case, as a gift made with 

condition annexed, fixing its duration. Even in this 
iew, it seems doubtful whether a conditional gift made in 
avour of the legal heirs would retain its original charac- 
ar, after the death of the donor. For after the death of 
he donor, the donee, who is also heir, would be in posses- 
ion of the reversionary right also. On the distinct 
0-ownership theory of the Dayabhaga, the donees, on 
ecoming heirs, would take distinct shares in the rever- 
ionary right. The reversion in respect of each gift 
7ould belong to the donee himself. The result would be, 
hat the donees would be the full owners after the donor’s 
leath 

3. The most important case with reference to the right 
£ a Hindu testator to create perpetuity is that of Jotindro The Tagore 
Mohun Tagore v. Ganendra Mohan ‘Tagore. There the Wi! ose 
estator who had property, ancestral and self-acquired, 
eal and personal, producing an income of 24 lacs had 
mly one son named Ganendra Mohun who became a convert 
o Christianity, during the lifetime of his father. Accord- 
ng to Hindu law, Ganendra had, by his conversion, forfeit~ 
1d his title to the paternal inheritance. But Act ¥XI of 
850 enabled him to claim those rights which he lost 
iccording to Hindu law. If the testator had simply 
lisinherited Ganendra by his will, he might perhaps have 
lone so, notwithstanding Act XXI of 1850. For by that 
Act, a Hindu father is not deprived of the right which he 
1as to refuse to give a share of his wealth to a son who is 
legraded, (see Dayabhaga, chap. II, paras. 84, 85; and 
3reekishen’s comment on the same). But the will recited 
hat sufficient provision had been made for Ggnendra’s 
naintenance, and that he was to take nothing under the 
vill. It then vested the whole estate in trustees with 
provisions for their number being constantly maintained. 
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After providing for numerous legacies, the testator pro. 
ceeded to direct the course in which the corpus of the 
property should devolve. As soon as all the charges were 
paid off, the trustees were to convey the real estate to the 
use of the persons who should under the limitations oi 
the will be entitled to it, subject to the limitations thereir 
expressed. The person beneficially interested in the real 
estate was to be ascertained by reference to the following 
limitations :— 


1. To the defendant Jotindra for life. 

2. To his eldest son, born during the testator’s life- 
time for life. 

3. In strict settlement upon the first and other sons 
of such eldest son in tail male. 

4. Similar limitations for life and in tail male upon 
the other sons of Jotindra, born in the testa- 
tor’s lifetime, and their sons successively. 

Limitations in tail male upon the sons of Jotindra 
born after the testator’s death. 

6. After the failure or determination of the uses 
and estates hereinbefore limited to the defen- 
dant Surendra for hfe. 

7. Like limitations for his sons and their sons. 

8. Upon failure or determination of that estate, like 
limitations in favour of the sons of Lalit Mohun, 
who was dead at the time of making of the will 
and their sons. 


The will expressly adopted primogeniture in the male 
line through males, and excluded women and their descen- 
dants. Alienation was prohibited. 

At the time of the testator’s death, Jotindra, the head 
of the first series of estates had no son, nor had he any 
during the suit. 

Surendra, the head of the second series of estates, had 
a son, Promoth Kumar, who was born in the lifetime of 
the testator. 

Lalit Mohun the head of the third series was dead at 
the time of the making of the will, but left a son Sutten- 
dra born,during the hfetime of the testator, and capable 
of taking under the will. 

The son Ganendra, sued to set aside the will except as 
to legacies, contending— 


= 
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1. That it was wholly void as to the ancestral estate. 

2. Thatin any case the father was bound to pro- 
vide him with adequate maintenance. 

8. That the whole framework of the will, resting as 
it did on a devise to trustees, was void, since the 

~ Hindu law recognized no distinction between 
leval and equitable estates. 

4. That the life estate to Jotindra was void, since a 
Hindu testator could bequeath nothing less 
than what was termed the whole bundle of 
rig hts. 

5. That at all events, the estates following upon this 
hfe estate were void, as infringing the law 
against perpetuities. 

6. That as to everything after the life estate, there 
was an intestacy, and the plaimtiff was entitled 
as heir at law. 


At the time of the hearing, the Counsel for the plaintiff 
abandoned the first point. The Counsel being a foreigner, 
it was not possible for him to refer to the original Daya- 
bhaga, and the translation of Mr. Colebrooke being mis- 
leading, if not tnaccurate, it was not possible for him to 
perceive the drift of Jimutavahana’s reasoning on the 
point. In all probability the native pandits of the coun- 
try were not even referred to, and the result was that, 
notwithstanding the interest at stake, the most important 
objection to the validity of the will was withdrawn. 

Of the several issues raised in the case, the last only 
was decided in favour of the plaintiff, upon the principle 
that the kind of estate tail which the testator wished to 
create was one wholly unknown and repugnant to Hindu 
Law. Their Lordships of the Privy Council observed, 
“The power of parting with property once acquired 
must take place either by inheritance or by transfer 
each according to law. Inheritance does not depend on 
the will of the individual owner; transfer does. Inheri- 
tance is a rule laid down (or in the case of custom 
recognized) by the State not merely for the benefit of 
individuals, but for reasons of public policy. Domat 
2418. It follows directly from this, that a privat® indivi- 
dual who attempts by gift or will to make property 
inheritable otherwise than the law directs, is assuming to 
legislate, and that the gift must fail, and the inheritance 
take place as the law directs.” 
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It was contended that the successive persons might be 
regarded as donees for life, having the power and subject 
to the restrictions imposed by the will. If so, they would 
defeat the rights of the plaintiff as heir at law. 

Jotindra had no sons alive at the death of the testator. 
But of course he might have sons, and in default of 
natural born sons, mightadopt [twas held, however, that 
none of these could take. Not the possible issue of 
Jotindra ; because the donee must be a person capable 
of taking at the time when the gift takes effect, and must 
be in existence at the death of the testator. Nor were 
Surendra or his sons entitled to take as donees, under the 
will; because they were only, to take “ after the failure or 
determination, of the previous series, and these words were 
held to mean the actual exhaustion of the line of Jotindra 
in conformity with the will, and not its incapacity to 
succeed by reason of the illegality of the will. Conse- 
quently the event on which they were to take had never 
arisen and never could arise. The result was, that the 

laintiff was held entitled to the whole estate after the 
ife of Jotindra. 

4. The Tagore will case lays down, that a bequest made 
in favour of a person, not born at the time of the testator’s 
death, is void. This rule of Hindu law 1s not affected by the 
Hindu Wills Act, though there are certain sections of the 
Succession Act embodied in it which at first sight, indi- 
cates a contrary intention on the part of the Legislature. 
The exception to Sec. 99 distinctly provides that, “ If pro- 
perty 1s bequeathed to a person described as standing in a 
particular degree of relation to a specified individual, 
but his possession of it is deferred until a later time than 
the death of the testator, by reason of a prior bequest or 
otherwise ; and if a person answering the description is 
alive at the death of the testator, or comes into existence 
between that event and such later time, the property 
shall at such later time go to that person, or if he 
be dead to his representative”? From this and the 
following sections, it seems, at first sight, that under 
the Wills Act, a Hindu can now make a will in favour of 
unborn r2rsons to a certain extent. But the fifth proviso 
in sec. 38 of the Act provides that “nothing in the Act 
contained shall authorise any Hindu to create in property 
an interest which he could not have created before the 
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ist September 1870. It has been accordingly held that an 

the prohibition extends to the person who is to take the Maniety. 
interest as well as to the interest itself. The result is 

that a bequest in favour of persons unborn at the time of 

the testator’s death, is void whether the Wills Act applies 

to the case or not (Ananga v. Sona Moni, 8 I. L. R. p. 687). 

5. Wills containing trusts to accumulate the proceeds 5, sions 
of the property have been held invalid In the case of accumulate 
Kumara Asima v. Kumara Krishna Dev, (2 B. L. R. O. C, 74 
274) the trust was to accumulate for 99 years, and no ,Asima — 
direction was given as to the appropriation of the fend at Kumar. 
the end of the time. 

6. Inthe case of Krishna Ramani Dasiv. Ananda Krish- xgrisnne 

na Bose, (4 B. L. R. O. C. 281) the fund was to accumulate Bamsni v. 
till it reached $ lacs, and was then to be divided, and the Krishna 
process of accumulation to recommence. Such provisions 
are altogether repugnant to the fundamental principles 
of Hindu Law according to which, property can never 
remain without an owner. According to the principles of 
Hindu jurisprudence, property is for enjoyment, gift or 
sacrifice, (Dayabhaga, chap. II, sec. 6, para. 13; Mit. 
chap. IT, sec. 1, para. 14). Such being the law, any direc- 
tion contained in a will which would make it impossible for 
the owner to enjoy it or to make a gift of it, must be void. 
Directions which forbid alienation within the limits 
incidental to the estate created, or which prohibit partition, pireetion 
or attempts to free property from any of the legal bur- in restrain) 
thens, such as liability to debts or maintenance, are void in void. 
law, (Nity Charan Pyne v. Gunga Dasee, 4B. L. BR. O. C. 
265; Pramotha Dassee v Radhika Pershad, 14 B. L. R. 
175; Makunda Lal v. Ganesh Chandra, 1 Cal 104; Sona- 
tan Bysak v. Jagat Soonderee Dassee, 8 M. I. A. 66). As 
to eo against maintenance, see Act XXI of 1870, 
see. ITT. 

%. It has been held by the Madras High Court that a 
clause in a will whereby the enjoyment of property by 
the son is postponed beyond the period of his minority 
is invalid on the ground that 1t takes away pro tanto 
the right which the Mitakshara vests in the son, (Devaraja 
v. Venayaga; Cunniah Chetty v. Lutchman Orassoo). A 
similar decision was given upon a Bengal will, where the 
testator had attempted to postpone the enjoyment of the 
shares of his grandchildren until they had attained the age 
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of 21 years, on the ground that an estate cannot remain in 
suspense or without an owner. (Srimati Brama Mayi »v. 
Jogesh Chandra, 14 B. L. R. 400). 

8. A Hindu who had four sons gave by his will his 
entire property, moveable and immoveable, to the family 
idol with the further direction that the property should 
never be divided, but that his sons and grandsons in 
succession, in the male line, should only use and enjoy the 
surplus proceeds, one of the sons acting as manager. In 
case of disagreement, the surplus was to be divided in 
certain proportions. It was held in the case: 


1. That the extent of the testamentary power of 
disposition by Hindus must be regulated by the 
Hindu law. 

2. That the grant to the idol was not absolute; but 
that, upon the true construction of the will, the 
whole of the testator’s property was given for 
the benefit of the testator’s four sons and their 
offspring in the male line, subject, however, to 
the performance of the acts, business and cere- 
monies and festival, and to the provisions for 
maintenance contained in the will 

8. The division of surplus proceeds did not consti 
tute a division of the family. 

4. The direction in the will as to succession in the 
male line did not exclude the widow of the 
grandson of the testator. 


9. A gift by will upon condition that the subject 
matter should descend on heirs male only, is void by Hindu 
law. (Shoshi Shikareshwar Ray v. Tarakeshwar Ray, I. 
L R. 6 Cal. p. 421.) Inthe case cited above, the testator 
made a bequest of certain immoveable property to his three 
nephews and their descendants in the male line, with a con- 
dition that “if any of them die childless, then his share 
shall devolve on the survivors.” As to devolution by sur 
vivorship the will was held valid. But the clause restrict- 
ing the succession to heirs male was held void. The result 
was, that the surviving nephew took the entire estate, but 
only as a, tenant for life, the will being inoperative so far 
as it directed succession in the male line. 

10. In the case of Caly Nath Nag v. Chundra Nath 
Nag, (I. L. R. 8 Cal. p. 378) the testator gave the whole 
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of his property, subject to certain charges, to his grand- 
sons in these words :—I give the whole of my property to 
my grandsons, but until those portions of the said pro- 
perty and the monthly stipends which I have given to some 
to enjoy for the natural term of their lives shall revert to 
the estate after their deaths, my estate shall not be 
divided amongst any of my grandsons or great-grandsons. 
After all the pensioners have died, and after the enjoy- 
ment of the said pensions and property shall have ceased, 
the executor’s powers shall be annulled—and then my 
grandsons and my grandsons’ heirs, that is to say, my 
great-grandsons shall be able to divide the whole of the 
property and take their father’s shares. 

He further directed that for five years after his death, 
his family should remain joint and allowed to his execu- 
tors, Rs 400 for family expenses. 

11. It was held in the case that the will contained 
sufficient direct words of present gift to the grandsons, 
and that the clause in which it was attempted to postpone 
their enjoyment, and the clauses which directed accumula- 
tion must be rejected as repugnant to and inconsistent with 
Hindu Law. (8 I. L. R. p. 878 ) 

12. <A devise which cannot take effect at all is, as if it 
had never been made Consequently the property devised 
passes to the heir The rule of English Common Law that 
the undisposed residue of personal estate vests in the 
executor beneficially, does not apply in the case of a 
Hindw’s will. (Tagore v. Tagore; Lala Bhai v. Mankuverbai, 
2 Bom. L. R. p. 388.) 





Szeorton V. 


FORM OF A HINDU’S WILL; PROCEDURE FOR 
OBTAINING PROBATE. 


1. A Hindu’s will need not be in writing except in cases The wi 
to which the Hindu Wills Act applies (Bhagvan Dullabh v. 4st 
Kalu Shankar, I. L. R, 1 Bom. 64)). But wills and codi- 
cils to which the Hindu Wills Act applies, must %e written 
and attested in the manner provided by that Act, unless the 
executant is a soldier enjoyed in actual warfare, or is a 
mariner at sea. Even where writing is necessary, it may 
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be on plain paper, and need not be registered. Under the 
Wills Act, a will cannot be revoked except by another will 
or codicil, or by some writing declaring an intention to 
revoke, or by the burning, tearing or otherwise destroying 
the same. (Section 57.) 

2. The Hindu Wills Act applies to all wills and codicils 
made by any Hindu, Jaina, Sikh or Buddhist, on or after 
the first day of September 1870 within the territories 
subject to the Lieutenant-Governor of Bengal, and within 
the local limits of the ordinary original jurisdiction of the 
High Courts of Judicature at Madras and Bombay. It 
applies also to all such wills and codicils made outside 
those limits as relate to immoveable property situate within 
those territories or limits. 

8. Wills and codicils to which the Hindu Wills Act 
applies, must be proved in the Court of the District Judge 
within whose jurisdiction the testator had, at the time of 
his decease, a fixed place of abode, or had any property, 
moveable or immoveable. (Section 240 ) 

4. No nght as executor or legatee can be established 
in any Court of Justice, unless a Court of competent juris- 
diction within the Province shall have granted probate of 
the will under which the right is claimed, or shall have 
granted letter of administration (Section 187.) 

5. After any grant of probate or letters of administra- 
tion, no other than the person to whom the same shall have 
been granted, shall have power to sue or prosecute any suit 
or otherwise act as representative of the deceased through- 
out the province in which the same may have been granted, 
until such probate or letters of administration shall have 
been recalled or revoked. (Section 260.) 

6. The grant of probate or letters of administration may 
be revoked or annulled by the District Judge for just 
cause. (Section 234.) 

7. The procedure for obtaining probate and letters of 
administration is now regulated by Act V of 1881. 

8. The High Court has concurrent jurisdiction with 
District Judges in the exercise of all the powers under 
the Wills Act. (Section 264.) 
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CHAPTER VII. 


PARTITION. 





Secrion I. 
THE NECESSITY OF RULES FOR PARTITION, 


1. I have already referred to the circumstances which 
favoured joint living in ancient times, When thedescen- Nature of 
dants of a common ancestor lived together for generations, Sceomed by 
the impression naturally gained ground that right to the members 
ancestral property is acquired by birth, and is extin- tamily in 
guished by death. The tamily corporation remains the ded proper= : 
same, notwithstanding the changes effected in its personnel *¥ 
by births and deaths. Under the circumstances, the idea 
naturally gains ground that right to ancestral property 
is created by birth, and 1s extinguished by death. So 
long as the family remains undivided, the members are 
maintained out of the income of the family property. 
But no one can say what is the extent of interest posses- 
sed by any onein the property. If one member has a larger 
family than another, then he may enjoy a larger share of 
the income than the others But if his family is dimi- 
nished by death or by the marriage and transfer of his 
daughters to another family, he still gets nothing more or 
lesa than what is necessary for his maintenance. If the 
family remained joint for ever, then it would not be neces- 
sary to know at all what the extent of the interest of each 
individual member is. 

2. But the family corporation cannot, from its very 
nature, remain undivided for ever. The number of mem- ,Wecessity 
bers sometimes becomes so large that joint living becomes partition. 
impossible. Even if the number be not excessive, still 
there must be misunderstandings and quarrels which 
cannot end except by separation. With the progress of 
civilization there arise powerful causes which tend in the 
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same direction. Thus the early legislators found it abso- 
lutely necessary to enact laws for determining— 


Questions (1) Who are entitled to demand partition and 
shine peta separate allotment. 
od in making (2) What things are liable to partition. 
ander the (3) At what time partition may be made. 
rane (4) What are the shares allotable to the several 
members. 


3. In the Bengal school, the law relating to partition 
has practically become obsolete. Jimutavahana maintains 
that sons, grandsons or great-grandsons do not acquire 

Partition ®"Y interest, by birth, in the family property; and that 
does not pro- they, like other heirs, become entitled to the paternal 
fuce text heritage at the time of the owner’s decease. The right 
result accord: to the heritage 1s vested in distinct shares in the legal 
Dayabhege. heirs, The quantity of the shares of the several mem- 

bers is, theretore, determinable not by the law relating to 
partition, but by the law of Inheritance. Jimuta has 
incorporated the rules as to partition im his work; and 
calls it Dayabhaga or Partition of Heritage. But practi- 
cally he has repealed the law relating to partition. Con- 
sidering the nature of his doctiines and views, 16 seems 
that the title of his work 1s a misnomer. It should have 
been called Dayadhikar instead of being called Dayabhaga, 

4, The law relating to partition 1s properly applicable 

The impor- to joint families unde: the Mitalshaira Until partition, the 
tance of put- extent of interest of the several members in a Mitakshara 
the Mitak- family, must be continually fluctuating, 1m consequence 

of births and deaths in the family. When partition takes 
place, then the shares of the co-owners are ascertained 
and fixed for the first time. According to Jimutavahana 

, and his followers, the shares to which individual members 

- are entitled, are known before partition. Theshare which 
an individual takes by inheritance cannot decrease by the 
birth of sons; because sons do not acquire any interest 
by birth. If an individual dies before partition still his 
share is taken by his heirs, and not by his surviving copar- 
ceners. Thus it happens that in a family governed by the 
Dayabhewa, the shares are known before partition. And 
partition effects very little change beyond dissolving the 
family union. But in a Mitakshara family the shares of 
the several members are determined by partition. 
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§. Partition, according to the Vijnaneshwar, is the} penitio: 
adjustment of many rights over the whole property b a eld a 
distributing those rights on particular portions of Hf he Mitak- 
Before partition, the nght of each co-sharer extends over 
the whole property The efféct of partition is to create, 
in favour of each co-owner, an exclusive right to a part 
in heu of the joint right which he previously possessed 
over the whole (Mit. chap. I, sec. I, para 4.) 

6. Jimutavahana defines partition, in one place, as the 
allotment of separate portions of the family property to the | Jimuta’a 
co-sharers corresponding to the shares already owned by Seine 
each ~Even before partition, the share of “a coparcener 
according to Jimuta is hnown. By a partition an allot- 
ment is made in respect of that share Allotment of 
shares to the sons by the father is called partition. But 
the sons acquire the meht to the shares allotted to them 
through imphed e@ift by the father The above defin- 
tion 1s therefore abandoned, gnd_partitivuis ultimately 
daiined a8 complete separation, or declaration of right 

separate portions. ‘The first part of the defimtion 
applies fe paration by co-shareis, the latter part apples 
to partition by the father. 





Sicrion II. 
WHO ARE ENTITLED TO PARTITION. 


1. According to the Dayabhaga theory all those who 
are owners of the joint family property, are entitled to de- who are 
mand partition. When partition actually takes place, the Se tion 
mother and certain other females sometimes take a share 
But these latter cannot demand partition; and the shar 
which 18 allotted to them is by way of maintenance. As 
a general rule, the question who are entitled to demand 
partition in a Dayabhaga family, 1s more a question of 
the law of inheritance than of partition. The question can 
be answered only by ascertaining— 


(1) Who was the last owner of the property ? 
(2) When he died? ( 
(8) Who were his nearest heirs at the time? 
According to the Mitakshara all the male ee 
of the common ancestor have an interest in the property| Mitakeha 
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which originally belonged to that ancestor ; and any such 
coparcener may demand partition. 

2. The next question that arises: What shares do 

Rules for: they take? Suppose there are sons, grandsons and great- 


fheshares of grandsons of the ancestor living jointly. Are they all 


shone Wiea entitled to equal shares? If there had been no special 
todemand rules then their shares would be equal But Jajnyaval- 
kya says— 


wie foearary fraat wrreerar t 


(Mit. Chap. I, See V, para. 1) 

In commenting on the above text, Vijnaneshwar says 
that “although grandsons have by birth a right in the 
yrandfather’s estate, equally with sons; still the distri- 

t, bution of the grandfather’s property must be adjusted 

: through their fathers, and not with reference to them- 
selves. The meaning here expressed is this: if unsepa- 
rated brothers die leaving male issue; and the number of 
sons be unequal one having two sons, another three, and a 
third four; the two receive a single share in right of 
their father, the three then take one share appertaining to 
their father, and the remaining four similarly take one 
share due to their father. So, 1f some of the sons be 
living, and some have died leaving male issue, the same 
method should be observed; the surviving sons take their 
own allotment, and the sons of their deceased brothers 
receive the shares of their own fathers respectively.” 
(Mit. Chap. I, Sec. V, para 2) 

8. If the descendants of the common ancestor live 
together for generations, they are still reckoned as joint 
owners of the family property; and when partition is to 

To ascertain take place, all that is necessary to ascertain is their mutual 
iPe munbers relationship. When their mutual kinship 1s ascertamed, 
tng Dayenhe: then partition is effected, and their shares are determined 
necessary to On the principles laid down by Jajnyavalkya and his com- 
dates of birth mentator. To effect a partition in a case governed by the 
~~" &Dayabhaga, it is necessary to know the dates of birth and 
____. {death of predeceased members. But in a Mitahshara 
sneeator liv- family, the surviving members remain in possession of the 
Netsounder Whole property as if the predeceased members never ex- 
ihe Mitak- isted. it is not by the law of partition that their shares 
are ascertained. The dates of birth or death of prede- 
ceased members may be unknown, yet a partition may be 

effected in a Mitakshara family. 
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4, There is only one case in which a surviving male 
member in a Mitakshara fainly may not be entitled to The oas 
partition notwithstanding his being free from defects oo haaat 
which operate as giounds for exclusion trom mberitance. ene com 
But that 1s a case which can hardly ever arise. If the son, not be e 

. ° ° ed to ps 
grandson, and great-giandson, of a man die in his life tion. 
time, and he have only a great-great-grandson, then th 
latter cannot claim partition from lin ; and on his death, 
the property goes to the surviving coparceners. If the de- 
ceased was a member of a jomt family, then the property 
would vest in the surviving coparceners as sole owners; 
and the position of the great-great-grandson cannot be 
better even then. In fact he would be excluded from 
partition though otherwise entitled. Katyana says— 


wfaam we ga aaed forrafig | 
ata , aiaa Sa war Fa fraraera. 
wiait efienn feaqine at gaTq | 
By ware satay wieut yraar waz y 
waa aagai afta faefa: ara uaa | 
Katyana cited in Ratnakara. 


From this it appears that the son of the great-grandson 
cannot claim purtition from the great-great-grandfather 
It, therefore, necessarily follows that if a man’s son, grand- 
son, and great-grandson die in his lifetime, his great-great- 
grandson cannot claim to succeed him by survivorship. 
He could not claim partition; he was not a joint owner; 
and on the death of the ancestor, 1t cannot be said that 
the property remains in his possession. The property 
goes by succession to such other male descendants of the 
common ancestor who acquired it, as were joint owners 
with the deceased, at the time of his death. If the 
deceased had a brother or nephew, living jointly with him, 
then the property would go to such brother or nephew ; 
and the great-great-grandson of the deceased will not 
have any right to demand partition from the brother or 
nephew of the great-great-grandfather. The text of 
Katyana is apparently the basis of the judgment delivered 
by Mr. Justice Nana Bhai Hary Das in the case of Moro 
Vishwanath v. Ganesh Vithal (10 Bom. H. C., 463). 

5. A purchaser of the rights of a single ‘member in a 
joint family governed by the Mitakshara may compel his gareha 
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ofa coowner if the partition is not already effected in the lifetime of 
partition. / the vendor, then after his death the ngbt of the purchaser 
would, it seems be of no avail. (Ramayad » Mahabeer, 

12 B. L. R.; Deen Dyal v. Jugdip, 8 I. L R. 298.) 

6 According to the Bengal school of law, sons be- 
afer born = gotten after a legal partition made by the father of his 
tion byfather self-acquired property, are the sole heirs to the share 
but before, taken by the father ; and snch after-born son can have no 
clsimonly claim, legal or moral, to demand a revision of the original 
share. partition; nor can the separated sons claim to share with 

the after-born son. 

7. A son begotten before partition, but born afterwards 
teen reset may claim to have the partition revised. (Dayabhaga, 
but born chap. VII, para. 4) Ifa posthumous son can inherit at 
Hepa. call, according to the Dayabhaga, the right is evidently 
qiaim to have Jegally enforceable, when the partition is made by the 
revised. brothers after the father’s death. (See the comment of 
Posthumous Sree Kishen on Dayabhaga, chap I, para. 20; Raghu 

Nandun’s Sudhitatwa, p 474, Battola Edition. ) 

8. If partition is effected by the father, still after the 
father’s death, the after-born son may, it seems, legally 
claim to have such partition revised in respect of the part 
which 18 ancestral. 

9. The act being done under a mistake, so far as 
ancestral property is concerned, it cannot be held as 
legally valid especially when the father does not reserve 
to himself his legal share. When the father reserves to 
himself his legal share, 1t 1s the interest of the divided 
sons to re-open the partition. If the father upholds an 
legal partition by contesting any suit brought to set it 
aside, in his lifetime, then it cannot be re-opened But 
after the father’s death, the after-born son may, it seems, 
legally claim to have such partition revised, because the 
presumption would be, that if the father lived, he would 
have got it set aside, though the point is not free from 
doubt and is fortunately not of much practical importance. 

/ 10. According to the Dayabhaga, the father cannot 
, make a partition of ancestral property, until his wives 
are past child-bearing. If a son be born after such par- 

' tition, then that very fact proves that the partition was 
effected illegally Such being the doctrine of Jimuta, he 
maintains also, that the after-born sons can claim to have 
the partition re-opened. Whether the right is a legal or 


the interest j vendor to exercise his right of demanding partition. But 
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moral one is not stated in the Dayabhaga. As the father 
has absolute power over ancestral property, he can, it 
seems, uphold the partition if he chooses to do so. But 
the father may, it seems, have it set aside on the ground 
of mistake; and after his death, the after-born son may 
also make a like demand; though in the absence of 
authority, it is difficult to say what the law 1s. 

11. According to the Mitakshara, the after-born son is 
entitled to the father’s share; and also to all that which The tay 
the father acquires after partition No distinction 1s fhe,Mitek 
made as to the property being ancestral or self-acquired. te the por 
(Mit. chap. I, sec. VI, para. 2 ) 

12. A son born after the father’s death and after par- 
tition by the brothers, takes his proper share from thie 
brothers. (Mit. chap. I, sec. VI, para. 2.) 

18. The above rule 1s applicable to the posthumous son 
of a brother or other coparcener born after partition by 
the survivors. (Mit. chap. I, sec. VI, para. 11.) 

14. If the widow of a deceased coparcener be known\ 
to be with child, then no partition can be made until the! 
result of the conception 1s known. (Muitakshara, chap. I,! 
sec. VI, para. 12.) 

15. According to the Bengal school of law, the exist- guocess 
ence of the legal heir, at the time of the decease of the of collate 
owner, is the cause of the heir’s legal right. The question, etter che. 
therefore, arises, whether existence in the mother’s womb owner. 
is sufficient to create such right. So far as lineal succes- 
sion is concerned, the authorities are agreed that the 
posthumous son born alive inherits. (See the comment of 
Sree Kishen on Dayabhaga, chap. I, para. 20; Raghu 
Nandan’s Sudhi Tatwa. Battola edition, p 474.) It 18, 
however, not equally clear whether collateral relations 
conceived in the womb at the time of the death of the 
propositus, but born afterwards, take a vested interest. 

The case of Viraja Mayu v. Nava Krishna Roy. (Sev. 28) 
seems to be in favour of such collateral heir. 

16. Ifthe child dies in the womb, then his existence is _ The at 
not taken into account in practice. Yorn ont 

17. When the father makes a partition among his Righto 
sons, then, according to the Mitakshara, he is bound to Share 
allot a share to each of his wives. (Mit chap. {f} sec. II, 
para. 8.) Sumrun Thakoor v. Chandra Man Musser, I. L. 

R. 8 Cal. 17. 
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18 When the partition is made by brothers after the 
‘father’s death, then all the widows of the father are 
\entitled to a share equal to that of the sons. (Mit. chap. 

I, sec. VII, para 2. Damooder Misser v. Senabaty Missran, 
I. L R. 8 Cal. p. 587.) 
It has been held that the grandmother is also entitled 
to a share in the joint family property, under the Mitak- 
shara Law, (Badri Roy v Bhagwat Narain Doobey, I. L. 
R. 8 Cal. 649.) 
Hights of 19. According to the Mitakshara, sisters also are enti- 
vaters. tled to a fourth share out of the shares of their brothers. 
(Mit. chap. I, sec. VIT, para 6) But the mght of the 
sisters is not recognized in practice Unmarried sisters 
are entitled to have property sufficient for their marriage 
expense, Damoodor Misser v. Sevabaty Missran, 1. L. R. 8 
Cal. 537. 

20 The Shmriti Chandrika, which is considered as of 
cyhe Shmriti very high authority in Southern India, does not allow 
does not any share to the wives or widows of the father. With 
admit that reference to the texts which prescribe that shares should 
is entitled to be given to them, Bhatta Devananda says, that the wives 

and widows of the father are entitled to maimtenance only. 
The amount of the maintenance is not to exceed the share 
of ason; but it may fall short of that. The doctrine of 

the Shmriti Chandrika prevails in Southern India. 
Thelewon 21. In Bombay the same doctrine apparently prevails 
pnesuriss, as that in Southern India, though im the case of Laksman 
Ram Chandra v. Satyabhama, (2 I. L. R. Bom. p. 494,) 
Mr. Justice West states that the mother is entitled to a 

share on partition. 

22. The High Court of Allahabad has laid down that 
dy the North a widowed mother 1s not only entitled to a share on parti- 

as tion by the sons, but that when the share of one of the 
sons is sold in execution, she can bring a suit for separate 

allotment. (Bilaso v. Dina Nath, I. L. R. 3 All p. 88.) 
23. The High Court of Bengal has laid down that even 
Be Bengal. When a partition takes place in the lifetime of the father, 
the mother is entitled to have a share set apart for her. 
ayes Narain v. Hanooman Sahoy, I. L. R., 5 Cal. 

p. 845. 

aunyebhege §=24, According to the Dayabhaga, if a man dies child- 
ect. less, leaving a widow, then the widow succeeds to his 


edetoiks Share in joint family property, and can demand partition, 
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(Dayabhaga, chap. XI, sec. 1; chap. IIT, sec. I, cl. 16. share of 

Saudaminee v. Jogesh Chandra Day, I. L. R. 2 Cal. husband »: 
. 262.) partition 
25. If the owner dies, leaving male issue, then his Childless 


ows of 


childless widows get only maintenance. The widows, who @cows of 
are mothers of male i issue, are entitled to shares on parti- Basie 
tion by their sons; but they cannot demand partition 
(Dayabhaga, chap. UL, sec. 2 paras. 29 and 30; Jadu Nath 

v. Bishwa Nath, 9 W. R 61.) 

26. Partition, very seldom takes place in the lifetime of Childles 
the father. But if ‘it takes place, then according to the father enti 
Bengal authorities, the childless wives of the father are See ait 
entitled to equal shares with the sons. (D. K 8., chap. VI, pose mee 
paras. 22—26. 

27. The grandmother also is entitled to a share when _Granda- 
partition takes place among grandsons (D. K.S sec VII, entitied to 
para. 2, Shibu Svondri v. Basu Mati, I. L. R.7 Cal., 

p. 191; Jadu Nath v Broja Nath, 12 B. L. R. 385.) 

98. The widowed mother or grandmother cannot 
demand a share until the sons or grandsons proceed to , Mothers 
effect a partition. Until shares are allotted to them on cannot de- 
partition, they can claim nothing beyond maintenance. con Rho: 

29. 1f a widowed mother has only one son, she can oan only 
never claim a share But if the son dies, and his sons yee arti 
come to a division, then, according to the Bengal authori-|piace. 
ties, she would be entitled to a share with her grandsons. 

30. There are texts which declare that on partition 
after the father’s death, brothers should give a fourth 
share to their sisters. But the wording of those texts 
show that they are mere moral precepts. Where there is 
a son, a daughter cannot have any legal right in the 
paternal wealth. (Dayabhaga, chap. III, sec. 2, paras. 
38—39.) 





Secrion IIT. 
EXCLUSION FROM PARTITION. 


1. Persons otherwise entitled to partition may be ex- 
cluded on account of social misconduct or sinful agts or on 
account of bodily or mental infirmity. The result of the 
several texts, quoted and discussed in the Mitakshara, 
(chap. II, sec. 10) and in the Dayabhaga, ‘chap. V), is that 
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the following persons are excluded from the right to 
inheritance and partition. 


Groundsof = ' 1. Degraded persons, 
from inheri- 2. Their sons born after degradation. 
banco, 


8. One excluded from caste. 

4, One who has renounced his religion. 

A mad man. 

An idiot. 

An impotent person. 

A blind man. 

. One who is lame. 

One who is deaf or dumb or wanting in an organ. 
11. One who is afflicted with a loathsome disease. 

12. One who 1s an enemy to his father. 


juss 
SOM 


Bxcluded 2. With the exception of degraded persons and their 
ersgns en sons, all the rest are entitled to maintenance for life. 
maintenance. Their wives are also entitled to maintenance. Their sons, 
if free from defect, may take their proper shares, as 1f the 

father were dead. 

8. If the defect is removed by medicine or by penance, 
then the disqualified person becomes entitled to his proper 
share, like a posthumous son born after separation. This 
can very well take place consistently with the prin- 
ciples of the Mitakshara. (Mit. chap. II, Sec. 10, para. 7.) 

| But, according to the Dayabhaga theory, the right to 
|paternal wealth accrues at the moment of the father’s 
‘death. If, at that time, any of the sons be disqualified, 
jthen he cannot take anything; and the entire estate 
, vests in the other legal heirs. Even if the cause of 
; disqualification be afterwards removed, it is difficult to 
! see how he can get any share from those in whom the 
| property has already vested. But Sree Kishen, in his 
commentary with reference to para. 14, chap. V, of the 
Dayabhaga, says that if the malady be cured after parti- 
tion, the excluded person becomes entitled to his share. 
Perhaps his idea is, that the disease being cured is con- 
clusive evidence of the fact that it was not incurable; 
and the exclusion being, therefore, founded on a mistake of 
fact must be voidable. On the same ground, the degra- 
ded person would take his share, if he performs penance. 

4. The Aurasa son of a disqualified person may, if free 

of inas 89? from defect, take lus proper share, provided the exclusion 
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of the father is not on account of degradation unremoved fied person 
by penance. The adopted son. of a. disqualified . person PAy,inbertt 
ean take nothing. (See Mitakshara, chap. II.) adopted son 
. The Aurasa son of a disqualified person must take 
in his own nght. If he is born after the opening of the Rider yp dig 
succession, then he cannot take any thing. In the case never, be d 
of Kaly Das v. Kishen Das (2 B. L. R p. 115) the plain- 
tiff was the grandson of the original owner of the pro- 
perty. When the plaintiff’s grandfather died, he had an 
only son—the plaintiff’s father—who was born blind. His 
estate, therefvre, devolved on his nephew. The blind son 
who was excluded, had a son born to him several years 
after the death of his father. The grandson Kishen Das 
sued the sons of the nephew of Ins grandfather who were 
in possession of his property. It was held by a Full Bench 
that as the succession vested in the nephew, 1t would not 
be divested in favour of the propnrietor’s grandson born 
afterwards. This ruling has been followed by the Bombay 
High Court in Bapuji v. Pandurang, I. L. R 6 Bom. 616. 
6. The Hindu law as to exclusion from heritage has 
been rendered inoperative, ina great measure, by Act XXI 
of 1850 which was passed by the Legislature for the bene- | Act XX 
ht of native converts to Christianity By that Act, it 18 
provided that “so much of any law or usage now in force, 
in the territories subject to the Government of the East 
India Company, as inflicts on any person forfeiture of 
rights or property, or may be held in any way to impair 
or affect any right of inheritance by reason of his or her 
renouncing, or having been excluded from the communion 
of any religion, or being deprived of caste, shall cease to 
be enforced as law in the Courts of the East India Com- 
pany, and in the Courts established by Royal Charter.” 
7. The Act thus repeals all those rules of Hindu Law 
which exclude the following persons from inheritance: 


1. One who has renounced his religion. 

2. One who is excluded from the communion of his 
religion. 

3. One excluded from caste. 


8. It is generally supposed or taken for granted that ‘Tne p; 
under Act XXI of 1850, degradation is now no longer a Yelling 
disqualifying cause. But on going carefully through dation { 


the Act, it would appear that there is nothing, said in it, forfeltu 
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the following persons are excluded from the right to 
inheritance and partition: 


Groundsof | 1. Degraded persons. 


sxclusion 
from inheri- 
Latico. 


Bxcluded 
persone en- 
itled to 


Their sons born after degradation. 

One excluded from caste. 

One who has renounced his religion. 

A mad man. 

An idiot. 

An impotent person. 

A blind man. 

- One who is lame. 

10. One who is deaf or dumb or wanting in an organ. 
11. One who 1s afflicted with a loathsome disease. 
12. One who is an enemy to his father. 


we 
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2. With the exception of degraded persons and their 
sons, all the rest are entitled to maintenance for life. 


maintenance. Their wives are also entitled to maintenance. Their sons, 


Aurasa son 
of a disquali- 


if free from defect, may take their proper shares, as if the 
father were dead. 

8. If the defect is removed by medicine or by penance, 
then the disqualified person becomes entitled to his proper 
share, like a posthumous son born after separation. This 
can very well take place consistently with the prin- 
ciples of the Mitakshara. (Mit. chap. II, Sec. 10, para. 7.) 

| But, according to the Dayabhaga theory, the rnght to 
{paternal wealth accrues at the moment of the father’s 
‘death. Tf, at that time, any of the sons be disqualified, 
{then he cannot take anything; and the entire estate 
i vests in the other legal heirs. Even if the cause of 
{| disqualification be afterwards removed, it is difficult to 
; see how he can get any share from those in whom the 
| property has already vested. But Sree Kishen, in his 
commentary with reference to para. 14, chap. V, of the 
Dayabhaga, says that if the malady be cured after parti- 
tion, the excluded person becomes entitled to his share. 
Perhaps his idea is, that the disease being cured is con- 
clusive evidence of the fact that 1t was not incurable; 
and the exclusion being, therefore, founded on a mistake of 
fact must be voidable. On the same ground, the degra- 
ded person would take his share, if he performs penance. 

4, The Aurasa son of a disqualified person may, if free 

from defect, take his proper share, provided the exclusion 


EXCLUSION FROM PARTITIOX. 231 


of the father is not on account of degradation unremoved fled perso 
by penance. phe-adopted son. of. disqualified person Day inherit 
o 5 the Auris (See Mitakshara, chap. IT.) adopted son 
The Aurasa son of a disqualified person must take 
in his own right. If he is born after the opening of the coreeare one 
succession, then he cannot take any thing. In the case Rever, be d 
of Kaly Das v. Kishen Das (2 B. L. R p. 115) the plain- 
tiff was the grandson of the original owner of the pro- 
perty. When the plaintiff's grandfather died, he had an 
only son—the plaintiff’s father—who was born blind. His 
estate, therefore, devolved on his nephew. The blind son 
who was excluded, had a son born to him several years 
after the death of his father. The grandson Kishen Das 
sued the sons of the nephew of his grandfather who were 
in possession of his property. It was held by a Full Bench 
that as the succession vested in the nephew, it would not 
be divested in favour of the proprietor’s grandson born 
afterwards. This ruling has been followed by the Bombay 
High Court in Bapuji v. Pandurang, I. L. R 6 Bom. 616. 
6. The Hindu law as to exclusion from heritage has 
been rendered inoperative, ina great measure, by Act XXI 
of 1850 which was passed by the Legislature for the bene- , Act XX. 
ht of native converts to Christianity. By that Act, it is 
provided that “so much of any law or usage now in force, 
in the territories subject to the Government of the East 
India Company, as inflicts on any person forfeiture of 
rights or property, or may be held in any way to impair 
or affect any right of inheritance by reason of his or her 
renouncing, or having been excluded from the communion 
of any religion, or being deprived of caste, shall cease to 
be enforced as law in the Courts of the Hast India Com- 
pany, and in the Courts established by Royal Charter.” 
7. The Act thus repeals all those rules of Hindu Law 
which exclude the following persons from inheritance: 


1. One who has renounced his religion. 

2. One who is excluded from the communion of his 
religion. 

8. One excluded from caste. 


8. It is generally supposed or taken for granted that tne p 
under Act XXI of 1850, degradation is now no longer a thet og 
disqualifying cause. But on going carefully through dation 


the Act, it would appear that there is nothing, said in it, forfelew 
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wethe about degradation. From the judgments of the Privy 


ssing of Council, and the High Court, in certain cases, it would seem 
50. that degradation is considered as something equivalent to 


egrada- exclusion from caste. Butif that is the view taken of 
tedinbe the nature of degradation, then there can be no doubt 
uivelent that it is erroneous. Degradation is a status caused by 
measte. certaincauses. Whether a man is degraded or not, can be 
fot wo; it 28Ccertained only by enquiring whether he has done any 
status. of those crimes by which degradation 1s caused. When 
a man becomes degraded, then ordinarily he is not allow- 
ed to take a part in any religious ceremony; and he is 
also excluded from mess. But if the degraded person be 
too powerful, or if the religious discipline of the society 
is too lax, then the degraded person may not be excluded 
from caste. Exclusion from the communion of the reli- 
gion, and exclusion from caste are the usual consequences 
of degradation. But itis a great mistake to suppose that 
degradation 1s equivalent to exclusion from caste. 

9. Although the effect of degradation 1s not saved by 
indu con- Act X XI of 1850, yet 1t seems that a Hindu converted to 
“tienity Christianity or Mahomedanism would not forfeit any right 
eaved by either by his conversion or by his subsequent acts. After 
visions = conversion, the convert would not be bound by the Hindu 
Act. religion; and he cannot be degraded in the eye of the law 

except by his new religion. Change of religion being no 
longer a disqualifying cause, 1t must also be admitted that 
such acts as are the necessary consequence of the change 
cannot deprive the convert of any of his rights. The 
result is, that a Hindu who becomes a convert to Christia- 
nity or Mahomedanism, is saved from forfeiture even 
though he does such acts as lead to degradation. 

10. Under what circumstances a man becomes degrad-~- 
ed is question of religion and not of law. The Hindu 
law says, that the degraded person, who would not perform 
the penance prescribed by the Shastars, forfeits his 
rights. But what is degradation? that is a question of 
the religion professed by the person. 

11. If a native convert brings any suit to recover his 
share of the family property, his co-sharers cannot say 
that either by his conversion or by his subsequent acts, he 
has forfeited his mghts. For the convert would say, 
“T have, it is true, renounced the Hindu religion. But 
under Act XXI of 1850, I have not lost any right on that 
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account only. It is true also, that after my conversion, I 
have done such acts as lead to degradation, according to 
the Hindu religion. But the Hindu religion is something 
different from Hindu law. I retain my rights under 
Hindu law as modified by Act XXI of 1850; but I can- 
not become degraded, by doing such acts as are forbidden 
by the Hindu religion which I have renounced. 

12. There is no express saving clause in Act XXI of 
1850 in favour of degraded persons; and, considering the 

ischievous* and anomalous results which would arise if 
the effect of degradation be, as 1t is now held to be, saved 
by Act XXI, there can be no objection towards adopting 
the view of law set forth above. 

18. The nght of the son of a degraded person is not 
saved by Act XXI of 1850 or by any other act. Unless 
the view of law set forth above be accepted, the son of a 
convert cannot claim any right to imherit as heir toa 
collateral relation of his father or mother. According to 
the view taken in this treatise, a convert cannot be regard- 
ed as a degraded person in the eye of law. 

14, It has been stated that change of religion isa 
disqualifying cause according to Hindu law. Vashishtha 
says— 

CHUA ATTAT: | 
(Mit. chap. If, sec. X, para. 8.) 


From this and other texts quoted in the Mitakshara as 

well as in the Dayabhaga, it appears that a change of 

Asrama is a disqualifying cause. Although the word ,Chanse of 
Asrama is properly applied to the four religious orders, which leads 
yet in these passages change of Asrama must be taken to means 
mean change of religion. Four mere change of Asrama change of 
without change of religion does not operate as a disquali- 

fying cause. A Brahmachari or reader of the Vedas, 

does not forfeit any of his rights by becoming a house- 

holder. For the change of Asrama is not accompanied 

by any change in religious observances, except to the 


extent that a householder being a married man can per- 


* For instance under the Widow Marriage Act, a Himdu widow who 
re-marries forfeits all her mghts in the property inherited by her from her 
firat husband But if instead of marrying, she becomes unchaste, then, 
according to the view of law now generally accepted, she does not forfeit 
any right. Kery Kalitam v Mom Ram Kolita, 13 B. L. RB. p. 1. 
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form certain religious acts which a Brahmachari cannot 
do. But, if a householder enters into the Banaprastha 
order, then the change of order works as a forfeiture of 
existing rights. For the religious observances of a Ban- 
rastha are altogether different from the observances of @ 
ouseholder. Change of Asrama in the text of Vashistha 
quoted above, therefore, means change of religion. 

15. Exclusion from caste is in itself a disqualifying 
cause. (Dayabhaga, chap V, para. 3.) 

16. Insanity need not be congenital; and it has been 
held that 1t need not be incurable in order to operate as a 
disqualifying cause, (Braja Bhukun Lal v. Bichan Dobey, 
9 B. L. R. 204; Dwarka Nath v. Mohendra Nath, 9 B. L. 
R. 198; Bodh Narain Sing v. Omra Sing, 13 M.I. A. 
519 Ram Sahaya v. Lalla Laljee Sahvi, 1. L. R. 7 Cal. 158. 

17. An idiot is one who 1s, and who has been from 
his birth unable to learn the Vedic mantras (Dayabhaga, 
chap. V, para. 9). According to the Mitakshara an 1d1ot 
is one whose mental functions are disordered (Mit. chap. 
II, sec. X, para. 2). It has been held that the degree of 
mental incapacity which amounts to idiocy is not utter 
mental darkness. It 1s sufficient, if the person is, and has 
been from his birth, of such an unsound and imbecile 
mind as to be unable to manage his own affairs. (Tiru- 
mangal v. Rama Sawmy, 1 Mad. H. C. 214) 

18. Impotence must be congenital 1n order to dis- 
qualify a person from taking a share on partition. The 
word in the original is wt¢ which means a person of the 
neuter sex as explained in the Mitakshara, chap. II, 
sec. X, para. 2. 

Blindness and deafness must be congenital in order to 
Operate as disqualifying causes. Murarj: Gokuldas ». 
Parvati Bai, 1. L. R. 1 Bom. 177. 

19. Lameness is another cause of exclusion. The 
word in the original is W which means one who cannot 


walk. There is no text which declares that lameness 
should be congenital. But the incapacity to walk must 
be complete and not partial. 

20. Those who are without an “ Indriya” or organ are 
excluded. 

Indriya means organ of the body; hence Nirindriya 
means one who has not one or other of the organs of 
the body. (Mit. chap. II, sec. X.) 
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21. One who is suffering from an incurable disease 


Persons 


such as consumption is excluded from participation in the iene, Om 
paternal wealth. But the strictest proof is required that Table malady. 


he disease is incurable (Issar Chandra v. Rawa Dassee. 
2 W. R. 125.) 

22. According to Sreekishen the disease must be con- 
yenital, (D. K. 8. chap. III, para. 11.) 

23. If the disease is subsequently cured by medicine, 
shen the excluded person may claim his share, probably 
m the ground that his disease was not incurable (Mit. 
thap II, sec. X, para. 7; Sreekishen on the Dayabhaga, 
chap. V, para 10). 

24. Persons suffering from an aggravated form of 
eprosy are excluded. (Ananta v. Ramabai, I. L. R. 1 
3om. p. 554.) 

25. One already separated from his co-heirs is not 
leprived of his allotment by any disquahfying cause 
rising subsequently to partition. (Mut. chap. 11, sec. X, 
sara. 6.) 

26. The masculine gender is not used restrictively in 
she words outcast and the rest. It must be, therefore, 
anderstood that the wife, the daughter, the mother, or 
iny other female, being disqualified for any of the defects 
which have been specified, is hkewise excluded from par- 
Acipation. (Mit. chap. II, Sec. X, para. 8.) 

27. In order to enable the Sanskrit-knowing readers to 
remember the substance of the law dealt with in this 
section, the following texts are quoted here in original : 


Wlare ofr TrCNNST TE: | 
waisfafaergrtraeh were farcecant: 
Jajnyavalkya, II, 141. 
frefee ofan: Get aw aleraaifae: | 
Sica efesasat Way Sas: Ra: w 
Narada, XITI, 21. 
wast wleafaat srearafyer vet 
wansangaayg aq Afafarcga: a 
7 Manu, IX, 201. 
_ we rate of aire gepee orgraraer: | : 
ufaa: farce fav crate arf: y 
aut ofaa sepa wwe Iza | 
wagat: facrate qice treafert: # 
Devala. 
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Sscrion IV. 
WHAT PROPERTY IS LIABLE TO PARTITION. 


1. Property acquired by the common ancestor of all the 
coparceners is liable to partition. 

2. Property jointly acquired by all the coparceners is 
liable to partition. Vrihaspati says— 


SutTS wa st wa ay oat fier: | 
(Mit. chap. I, See. 4, para. 15.) 


8. Property acquired by any single member without 
the aid of joint funds may still be hable to partition, if 
thrown into the common stock by the acquirer. (Haree 
Pershad v. Sheo Dyal, 3 I. A. 259; Sham Narain v. Court 
of Wards, 20 W. BR. 179) 

4, According to the texts of Smritis, the gains of 
science acquired without any expense to the family are 
not partible except where the family of the acquirer is 
maintained by the other members, during his absence. 
Considering the principles laid down in paras. 46, 47, 48, 
49 of sec. I, chap. VI, Dayabhaga, it seems that the 
separate acquisitions of a member of a joint family are 
not necessarily partible on the ground that the acquirer 
was maintained at the family expense, while he received 
his education. When the family of the acquirer had to 
incur any extra expenditure 1n order to give him educa- 
tion, the gains of that education would, it seems, be 
partible under the Bengal law. (Dayabhaga, chap. VI, 
sec. I, para. 48. 

In Dhunookdharee Lal e. Gunpat Lal, (10 W, R. 122). 
Mr. Justice Mitter said :—‘The plaintiff’s case in the Court 
below was, that the defendant received his education from 
the joint estate, and that he is consequently entitled to 
participate in every property that has been acquired by 
the defendant by the aid of such education. But this 
contention is nowhere sanctioned by the Hindu law,” 
These observations were in a great measure approved by 
the Privy Council in Pauliem v, Pauliem in which the 
followitig passage occurs:— This being their Lordships 
view, it does not become necessary to consider whether 
the somewhat startling proposition of law put forward 
by the appellant—which stated in plain terms amounts 
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to this: that if any member of a joint family receives 
any education whatever from joint funds, he becomes for 
ever after incapable of acqmring by his own shill and 
industry any separate property—is or 1s not maitain- 
able. Very strong and clear authority woald be required 
to support such a proposition. For the reason that they 
have given, it does not appear to them necessary to 
review the text books or the authorities which have been 
cited on the subject. It may be enough to say that, 
according to their Lordships’ view, no texts which have 
been cited, go to the full extent of the proposition which 
has been contended for. It appears to them, further, that 
the case reported in the 10th volume of Sutherland’s 
Weekly Reporter—Dhunookdharee Lall v. Gunpat Lall 
in which a judgment was given by Mr. Justice Jackson , Conflicting 
and Mr. Justice Mitter both very high authorities—lays 
down the law bearing upon this point by no means as 
broadly as it 1s laid in the two cases which have been 
quoted as decided in Madras: the first being to the effect 
that a woman adopting a dancing girl and supplying her 
with some means of carrying on her profession was enti- 
tled to share 1n her gains, (Cholakonda Alasani v. Chala 
Cunda Ratun Chalam, 2 Mad. H.C 56); and the second 
to the effect that the gains of a Vakil who has received no 
special education for his profession are to be shared in by 
the joint family of which he was a member, (Durvasala v. 
Durvasala, 7 Madras H. C. 47) ; decisions which have been 
to a certain extent acted upon in Bombay, (Ba: Mancha 
vy. Narotam Das, 6 Bom. 1. It may hereafter possibly 
become necessary for this Board to consider whether or 
not the more limited and guarded expression of law upon 
this subject of the Court of Bengal is not more correct 
than what appears to be the doctrine of the Courts of 
Madras.” (Pauliem v. Pauliem, I. L. R. 1 Mad. 262,) 

In a later case, 1t has been held by the Bombay High 
Court that the view of law taken by Mr. Justice Mitter 
is not strictly accurate. The texts do certainly establish 
it as a general rule of Hindu law that the ordinay gains 
of science are divisible when such science has been impart- 
ed at the expense of the family. But it is laid down by 
the Bombay High Court that when the texts ‘ speak of 
the science, they intend the special branch of science 
which is the immediate source of the gains, and not the 
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elementary education which is the necessary stepping- 
stone to the acquisition of all science.’’ Laksman Mayaran 
v. Jamna Bai, 1. L. R. 6 Bomb p 243.) 

5. Whatever is acquired by a single member, without 
the use of joint funds, is the self-acquired property of 
that member; and such property is not partible according 
to the Day abhaga. 

Certain According to the Mitakshara certain kinds of self- 
tinds of self- acquired property are liable to partition. Property receiv- 
eb ey par- C4 a8 a gift from a stranger by a single coparcener is liable 
ition accord-to partition according to Vijyaneshwar. (Mit. chap. I, 
Bete Mitek: Sec. II, para. 7) 

Property 6. A separate property acquired by a single member, 
tn te b trifing with some trifling aid from joint funds, is partible. But 
udtrom | the acquirer takes a double share (Dayabhaga, chap. VI, 

Sec. I, para. 14; Mit. chap. I, Sec. IV, para. 29.) 

7. If the joint family property be improved by a 
single member, it still continues to be equally paruble 
Jajnyavalkya says — 

STRATES Baar Fay Ta: GA | 
(Mit. ‘chap. 1, Sec. V, para 31.) 


Proprtylost 8. If ancestral property be lost and afterwards re- 
ad recover- covered by a single member, with the express or implied 
consent of the other coparceners, but without the aid of 
joint funds, 1t belongs to the recoverer, according to the 
following text of Manu quoted in the Mitahshara, chap. I, 
Sec. V, para. 11. 
Fea frarKa HATH TATHATA, | 
a ways aia, arenaTe: waafesst A 
Manu, I, v. 209 
[Tf the father recover wealth, not recover ed before, he 
shall not, unless willing, share 1t with his sons, for in fact 
it was acquired by him } 
But Sankha says— 


wel wet gq a ufa aerequte, ware | 
CUT Nia Bw KMiG Few | 
Mit. chap I, Sec. IV, para. 8. 
(Land (inherited) in regular succession, but which had 
been formerly lost, and which a single heir shall recover 
solely by his own labour, the rest may divide according to 
their due allotments, having first given him a fourth share.] 
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9. Vijyaneshwar has not reconciled these texts. But 
there can be no doubt that, according to him, if the 
father be the recoverer, he may not give a share to his 
sons against his will. But if the recovery be made by 
any other co-owner, then the recoverer gets only an addi- 
tional fourth part. 

10. In the mode of reconciliation apparently intended 
by Vijyaneshwar, it is taken for granted that sons have 
a right to demand partition of ancestral property against 
the tather’s will. Jimuta, therefore, reconciles these texts 
by laying down that the text of Manu contains the 
general rule, and the text of Sankhaapphes only to lands. 
(Dayabhaga chap. VI, sec. LI, paras 31—37.) 

11. Though the general rule of Hindu laws, that ances. 
tral property 1s divisible among ull the co-heirs, yet there 
are some exceptions to that rule. The most important 
instance is a Raj or sovereignty, and which by special 
family custom descends to asingle member. Many of 
the cases of estates which descend by primogeniture ap- 
pear to rest on the nature of the estate itself, as being a 
sort of sovereignty which from its constitution is impar- 
tible. But family custom alone is sufficient, even if the 
estate is not of the nature of a Raj (Rawut Urjoon Sing 
v. Rawut Ghaneshyan, 5 M I. A. 169; Chowdry Chintamun 
Sing v. Nowloka, 21 A. 263). 

12. An estate which 1s in the nature of a Raj may yet 
be partible (Giridharee v. Koolahul Sing, 2 M. I. A. p. 
344). 

13. A family custom of descent by primogeniture 
cannot be revived, if once abandoned. (Raj Kishen Sing v. 
Ramjay Surma, I. L. R 1 Cal 186.) 

14. The eldest son, who succeeds by primogeniture to an 
impartible Raj, is absolute owner of the whole income of 
the zemindaree, and its savings and investments acquired 
with such savings. Consequently none of his coparceners, 
lineal or collateral, can have any right to control him in 
the disposal of theincome. Alienations and encumbrances 
made by the Raja, for the time being, are therefore good 
for his life. Even the eldest son who would succeed him 
ultimately, cannot in the hfetime of the father, sie to set 
aside such alienations By birth he becomes a joint owner ; 
but the estate being impartable he cannot demand parti- 
tion from his father. 


war has not 
reconoiled 
these texts. 


Jimuta’s 1 
conciliatio: 


Impartib 
Raj 
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15. In Thakoor Kapil Nath v. The Government (18 
whakoor D- L. R.) it was held by the High Court of Bengal that 
‘apil Nath the sons do not acquire any interest by birth in an im- 
enna. of artible Raj held by the father at the time. If the ruling 

aid down by the Bengal High Court be correct, then an 
impartible Raj must be absolutely at the disposal of the 
Raja for the time being, unless it appears that his power 
is curtailed by custom. According to the Madras High 
Court decisions, sons acquire by birth an interest in ances- 
tral Raj in the possession of the father. But asthe eldest 
Madras son alone would succeed on the death of the father ‘ the 
epont «rights of the others are reduced to nghts of survivorship 
to the possession of the whole, dependent upon the same 
contingency as the rights of survivorship of coparceners 
inter se to the undivided share of each ; and to a provision 
for maintenance in lieu of coparcenary shares. (Yerrey- 
mula Gavuri Devamma v. Ramandora, 6 Mad. H. C. 105.) 

16. The result is, that if the holder of an impartible 
Natureof zemindaree has sons or other coparceners, then, under 
ae estate  Mitakshara law, he is in much the same position as @ 


ossessed by“. . 
20 Rajah for widow inheriting the estate of her husband. His acts or 


ong. alienations are good for his life; but not beyond it At 
his death they are voidable at the option of his successor 
if made without legal necessity. (Venkata Neeladry ». 
Bnoogunty, 1 Mad Dec. 28!; Ram Chandra v. Jaganada, 
Mad. Dec. of 1861; 162.) According to the decisions of 
the Bengal High Court, the impartibility of an inheri- 
tance does not, as a matter of law, render 1t inalienable, 
(Raja Udaya Adiyta Dev v. Jadub Lal Aditya, I. L. R. 8 
Cal. p. 199.) 
17. Another case, in which the property is prima facie 
Service impartible, 1s where it is allotted by the State to a person 
meer in consideration of the discharge of particular duties, or 
as payment for an office, even though the duty or office 
may become hereditary in a particular family. An in- 
stance of the sort is to be found 1n the case of lands, held 
under Ghatwali tenure in Beerbhoom which are here- 
ditary, but have been held to be impartible. (Hara Lal 
Sing v. Jorawar Sing,6S D 160.) I may, however, state 
here frem personal knowledge, that in actual practice 
Ghatwali lands are generally divided among brothers, 
though the tenure itself retains its umity, and only one of 
the brothers is put forward as Ghatwal. 
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18. In Madras where the office of Curnum or village 
accountant has become hereditary the land attached to the 
office is not hable to division. (Alyumalammul ». Venka- 
toovien, 2 Mad. Dec. 85.) 

19. In Bombay there are numerous revenue and village 
Offices such as deshmukh, deshpandya, desai and patel,. 
which are similarly remunerated by lands oniginally granted 
by the State These lands have, by lapse of time, come to be 
considered as purely private property of the family which 
holds the office, though they are subject to the obligation 
of dischargiug its dutves, and defiaying all necessary ex- 
penses. Land of this character, though not mvamably, 18 
so frequently partible, that 1t has been decided that im a 
suit for partition of such property, its nature raises no 
presumptior that it is indivisible. (Adrishappa v. Gur- 

shidappa, 1.L R. 4 Bom 494.) 

20. Savings made by an ancestor out of the income of 
an ci tar estate are divided as ancestral property. (5 
Mad. H. C. 41.) 





Secrion ¥. 


IMPARTIBILITY OF RELIGIOUS ENDOWMENTS. 


I. According to the principles, accepted by Hindu Ju- 

sh an idol cannot be the owner of any property. For if Agcorat 
ift is made in favour of an idol, the property continues lawyers a 

i belong to the giver. Dedication by a votary to an idol $40) canac 

does not divest him of his right; nor does 1t create any of Ao ae 

right in favour of the god who is worshipped. The only 

effect produced by the dedication is an invisible one, viz., 

that result for winch the sacrifice or dedication is made. 

There may be sentient gods; but the gods to whom sacri- 

ficial offerings are made are not sentient beings, and they 

eannot be the owner of any property. If the gods became 

owners of the things offered to them, then the votary 

would become guilty of theft by appropriating those 

things, either for his own benefit or for any one else. (Vide 

Sulpani’s Shrada Viveka ) But the 
2. However that be, the general belief and practice of Hindus¢gei 

the Hindu community is not in accordance with the dedication 


speculative doctrines maintained by their lawyers; end idoisin ts 
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that an the Courts of Law have very properly given effect to gifts 

in be made by Hindus in favour of their gods. 

ety. 8. Debutter property which is dedicated in favour of 

atter an idol cannot be partitioned. Where nothing is said in 

ty 2° the grant as to the succession, the right of management 

ce ent, Passes by inheritance to the natural heir of the donee. 
(Chutter Sen’s case, 1 8S. D. 180) 

4, The property passes with the office; and neither it 
nor the management 1s divisible among the members of 
the family. (Rajendra Datta v. Shamchand Mittra, I. L. 
R. 6 Cal. p. 118.) 

5. In the text of Vyasa quoted in para. 25, sec. IT, 
chap. VI of the Dayabhaga, the word ursgy is explained by 
Jimutavahana as equivalent to ‘‘ house ot worship ” Thus 
according to Jimuta, houses of worship are not divisible. 
It follows on the same principle, that property dedicated 
to an idol absolutely is not partible. 

6. Vijyaneshwar has explained the word @rgin the 
text of Vyasa in a different way. But 1t seems that he 
deduces the same result from the word @rr@a@ in the text 
of Manu quoted in para. 16, sec. IV, chap. 1 of the 
Mitakshara. 

7. If it be admitted that an idol can be the proprietor 
of any property, the impartibility of that property would 
follow independently of any text. 

8. Property which 1s not absolutely dedicated, but 
werts upon which a hen is created in favour of an idol retains 
isnot its heritable character, and can be divided by the co- 
sated = owners. (Sonatun Bysak v Jugut Soondree Dassee, 8 M. 
able I. A. p. 66; Ashu Tosh Dutta v. Doorga Charan Chatter- 
ter. jee, I. L. R. 5 Cal. p. 438 ) 

9. A right to worship an idol by turns is a periodi- 
fod of cally recurring night, and a suit for establishing such a 

' right must be brought within 12 years from the time 
when the plaintiff 13 first refused the enjoyment of the 
right. Art. 181, Sched. II, Act XV of 1877; Hshan 
Chandra Roy v. Man Mohini Dasee, I. L. R. 4 Cal. 683.) 

10. A suit for possession of an idol brought more than 
six years after dispossession has been held to be barred 
by limitation. (I. L. R. 4 Cal. 683.) Idols are property 
in the eye of law; and the Courts have jurisdiction to 
entertain suits regarding possession of idols. (Subboray 
Gurakal v. Chellappa Mudali, I. L. R. 4 Mad. p. 315.) 
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Section VI. 


AT WHOSE INSTANCE AND AT WHAT TIME 
CAN PARTITION BE MADE. 


1. According to the Mitakshara sons, by birth, acquire 
a right in the paternal wealth. So far as ancestrat pro-  witakabars 
perty is concerned, the rights of the father and the son are 4w- 
equal It follows therefore that, even in the lifetime of 
the father, sons can at any moment demand partition. 
(Mit. chap. I, sec. V, para. 8.) 
2. In the lifetime of the father, the sons cannot 
demand partition of his self-acquired property, except 
under the following circumstances :— 


1. When the father is indifferent to wealth and dis- 
inclined to pleasure ; and the mother is passed 
child-bearing. 

2. While the mother is capable of bearing more 
issue, & partition 1s admissible by the choice of 
the sons, though the father is unwilling, pro- 
vided the father is addicted to vice, or afflicted 
with a lasting disease. 

(Mit. chap. I, sec. II, para. 7.) 


3. The father can effect a partition at any time of 
ancestral as well as self-acquired property. (Mit. Ib.) 

4 After the death of the father, partition can take 
place at any time, at the instance of any of the co-owners. 

A grandson whose father 1s dead can demand par- 
tition from the grandfather according to the Mitakshara. 
A great-grandson whose father and grandfather are dead 
can also demand partition. But theson of a great-grand- 
son whose immediate paternal ancestors are dead cannot 
demand partition from the father of his deceased great- 
grandfather. 

6. According to the Dayabhaga, sons acquire no right 
whatever by birth; and they cannot demand partition payabhags 
against the will of thefather. But the father can effect lw: 
@ partition of his self-acquired property at any time. He 
is also absolute master of ancestral property. » But he 
cannot make a partition of ancestral property among his 
sons, so long as there is any reasonable expectation of his 
having more sons. (Dayabhaga, chap. I, para, 45.) 
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7. Partition is quite optional with the coparceners. 
Manu says— 


US SCAT LITT WHT 
Manu, IX, 111. 


doa of Lt follows therefore that lapse of time is in itself not a 
ation. bar to a suit for partition. But the Statute of Limitation 
will operate froin the time that a plaintiff is excluded from 
hi, share, and that such exclusion becomes known to him. 
(Act XV of 1877, Sched. II, Art. 127 ) 
8. If any co-sharer be a minor still a partition may 
take place. A suit cannot be brought by or on behalf of 
a minor to enforce partition, unless on the ground of 
malversation, or some other circumstances which makes it 
his interest that his share should be set apart and 
secured for him. (Damoodar v. Senabaty, I. L. R. 8 
Cal. 537.) 

9. If the co-sharers enter into an agreement binding 
reement themselves and their representatives not to effect a parti- 
ioopar- tion, neither their heirs nor the purchaser from any 
eot par- co-sharer or his heir can be bound by the agreement. 
inding (Anand Charan Ghose v Pran Kishta Datta,3 B L. R. 

14; Rajendra Datta v Sham Chand Mittra, I. L. BR. 6 
Cal. p. 106.) So far as the heirs of the parties to the 
agreement are concerned, the ruling follows from the 

rinciple of Hindu Law that ownership is extinguished 
by death; and the heir takes not as representative, but by 
the operation of the law of cause and effect, the existence 
of the heir at the time of the owner’s death being the 
cause which vests 1n the heir the right to the property of 
the deceased. 





Srcrton VII. 
MODE OF PARTITION. 


1. When the father makes a partition of ancestral 

takehara property among his sons, then according to the Mitak- 
shara, they all take equal shares with him. When the 
father makes a partition of his self-acquired property, he 

may take two shares to himself according to the s&me 
authority, (Mit. chap. I, sec. V, para. 2) and may at his 
option give either equal sbares to all sons, or he may make 
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such unequal partition as is allowed by law. (Mit. chap. 
I, sec. V, para. 6.) Where partition takes place after 
the father’s death, all the brothers take equal shares. (Mit. 
chap. I, sec. III, para. 1; Dayabhaga, chap. III, sec. I, 
para. 27.) 

2. In former times, unequal partition was allowed toa 
certain extent. But Vijyaneshwar says:—“ True this 
unequal partition is found mm the sacred ordinances; but 
it must not be practised, because it 1s abhorred by the 
world; since thatis forbidden by the maxin— 


war aiafafee waaugraty gl 


As the practice of [offering bulls] 18 shunned on account 
of popular piejudice, notwithstanding the injunction 
‘Offer to a guest who 1s proficient in the Vedas a ball or 
a goat,” and as the slaying of a cow 1s for the same 
reason disused, nutwithstanding the precept, “Slay a 
barren cow as a victim to Mitia or Varuna.” 

8. If there be several coparceners some of whom stand 
in the relation of nephews to the others, then the nephews, 
whatever be their number, take the shares of their fathers. 
(Mit. chap. I, sec V, para 2) In making a partition of 
joint family property governed by the Mitakshara, 1t 18 not 
necessary to enquue the dates of birth or of death of any 
predeceased or living member. The relation between the 
coparceners being known, their shares are determined by 
the simple rule that among coparceners who are sons of 
different fathers, the shares are according to the fathers. 
The law of the Dayabhaga 1s materially different. 

5. According to the Dayabhaga, sons cannot claim 
partition so long as the father lives. But the father can , The law of 
effect a partition among his sons at any time. The legal geon the su 
power of the father 1s as complete over ancestral as it 13 7° 
over his self-acquired property. But as there are certain 
texts declaring that the power of the father 1s limited in 
ancestral property, Jimuta holds that the father incurs 
sin, if he makes a partition of such property, so long as 
there is any possibility of lis having more sons, or if he 
makes an unequal partition, not warranted by the Shastars. 

6. According to Jimuta partition can neithe» destroy 
nor create a legal nght. The father can by partition divest 
himself of his legal right; and transfer the ownership 
to his sons. But partition in that case evidently partakes 


246 MODE OF PARTITION. 


of the nature of gift. As the father can undoubtedly 
make a gift of ancestral property, even in favour of a 
stranger, there can be no doubt that the father can make 
an unequal partition of such property among his sons, 
though by doing so, he incurs sin. 

7. If the father makes a partition, in his lifetime, then 
he can reserve to himself two shares out of ancestral pro- 
perty. Vrihaspati says— 


arate g fen weaned we 


[If partition be made, in his lifetime, then the father 
may reserve to himself two shares ] 
Dayabhaga, chap. IT, Sec. 35. 
To the same effect is Narada— 


eran sfacaa fearsreara: frat a 
According to Jimuta, these texts apply to ancestral pro- 
perty. But as to self-acquired property, the power of the 
father is unlimited, according to Jimuta, As an autho- 


rity in support of his view, Jimuta quotes the following 
text of Vishnu: 


fra Ga ca fine Sear wand; Tae g fer 
geareges qifirert 
Dayabhaga chap. II, para. 16.) 


8. After the father’s death, partition must be equal 
among the sons If any of the sons die before partition, 
without leaving male issue, then his share goes to the 
next heir—widow, daughter or mother. If there be no heir 
down to the mother, then his share goes to his brothers. 
But if any of the brothers died before him, leaving male 
issue, then the nephews would not get any share. In this 
respect, the law of the Dayabhaga is materially different 
from that of the Mitakshara. 

9. Ina case like the above, the surviving brothers and 
nephews would, according to the Mitakshara, remain in 
possession of the whole estate, as if the brother who died 
without male issue, never existed. On effecting partition, 
according to the Mitalshara, the deceased coparcener, 
withoutemale issue, is not taken into account at all. But, 
according to the Dayabhaga, it is necessary to ascertain 
what share the deceased had, and who were his next heirs, 
at the time of his death. 
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10. The law as to the right of the father’s widows to 
& share on partition has been already discussed (see p. 229 
ante.) 

11. In practice, it is very often found that certain por- 


tions of the family property are held im severalty by the | Partial par. 


members; while the remaining portions are held jointly. 


tition may F hae 
effected by 


” icabl 
But Manu says that “ once only 1s partition made ;” and smicable 


it seems therefore that, except by amicable arrangement 
there cannot be a partial partition. The possibility, how- 
ever, of partial partition 1s recognized 1n many cases. (Raj 
Kishore Lahoory v. Govinda Chandra Lahoory, I.L R.1 
Cal. p. 89.) See, however, Radha Charan Das v. Kripa 
Sindhu, I. L R 5 Cal. p. 474 

12. Every suit for partition must embrace the whole 
property (Rutton Mony v. Broja Mohun, 22 W. R333), 
and it is necessary that all those interested in the pro- 


A suit for 


partition 
must em- 


perty or entitled to a share should be made parties (Pra- brace the 


hed Sing v. Mt Lutchinunaboty, 12 W. R 256). The mother perty. 


must be made a party (Laljeet Sing v Raj Coomar Sing, 
20 W. R. 336). 
13. Partition may take place without actual metes and 


hole proe 


Partition 


bounds (Appovier » Ram Suba, 11 M. I. A. 75; Rewan plagewithout 


Pershad v. Radha Beeby, 4 M. I. A. 137). 
14, Where there has been a partition, the presumption 
is, that it was a complete one ; and that ‘it embraced the, 


bounds. 


ppc delela ie a 


whole of the family property. Therefore, if property 18 pastition bes 


afterwards found in the exclusive possession of one mem- 
ber of the family; and 1t 18 alleged that such property 
is still liable to partition, the proof ‘of the allegation rests 
upon the party who makes 1t. Narayan v. Nana Monohur, 
@ Bom. 153. 

15. If at the time of partition, any part of the family 
property 1s overlooked or fraudulently kept out of sight, 
then on discovery, such property would be subject to dis- 
tribution among the persons who were parties in the 
original partition or their representatives—that is, among 
persons to whom each portion would have descended as 
separate property (Lachmun Sing v. Sanawal Sing, 1 All. 
543; Manu IX, 218; Mitakshara, chap. 1, Sec 9, paras. 
13; Dayabhaga, chap XIII, paras 1—3). But the former 
distribution will not be opened up (Dayabhaga, chap. XIII, 
para. 6). When, however, the whole scheme of distribu. 
tion is fraudulent, and specially when it is in fraud of a 


ng complete. 


hat con- 
ites parti- 


A decree for 
wrtition dia- 
ives the 

int tenuro 
om its date. 
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minor, it will be absolutely set aside. (Dayabhaga, chap. 
XIII, para 5; Moro Vishwanath v. Gunesh Vittal, 10 
Bomb. 444.) 

16. The following observations as to what constitutes 
partition are quoted from Mr. Mayne’s Treatise in Hindu 
Law. “As to what constitutes a partition, it is undis- 
puted that it may be effected without any instrument in 
writing Numerous circumstances are set out by the 
native writers as being more or less conclusive of a parti- 
tion having taken place, such as separate food, dwelling or 
worship; separate enjoyment of the property; separate 
income and expenditure; business transaction with each 
other and the like. (Mit. chap II, Sec 12; Dayabhaga, 
chap. XIV.) But all these circumstances are merely evi- 
dence, and not conclusive evidence of the fact of partition. 
Partition is a new status, which can only arise where per- 
sons, who have hitherto lived in coparcenary, intend that 
their condition as coparceners shall cease. It 1s not suffi- 
cient that they should alter the mode of holding property. 
They must alter and intend to alter their stutus. They 
must cease to become joint owners, and become separate 
owners (Mooktakeshi v. Omabuty, 14 W. R 31 And, as, 
on the one hand, the mere cesser of commensality and 
joint worship, the existence of separate transactions (Re- 
wan Pershad v. Radha Bibee, 4 M. I. A. 137) the division 
of income (Sonatun v. Jagat Sundri, 8 M I A. 66) the 
holding of land in separate portions (Ambika Dut », 
Sukhmuni Kuar, I. L. R. 1 All. p. 437) do not establish 
partition unless such a condition was adopted with a 
view to partition; so on the other hand, if the members 
of the family have once agreed to become separate in title, 
it is not necessary that they should proceed to a physical 
separation of the particular pieces of their property.” 
(Dayabhaga, chap. I, para. 6;) Appovier v. Ram Sub- 
bayan, 11 M.I.A 75). 

17. A decree for partition dissolves the joint tenure 
from its date ; and 1t does so equally, although the suit was 
not in terms a suit for partition (Jai Narain v. Girish 
Chandra, 5 I. A. 228). 

18. It has been held that any arrangement by which 
one member of the family abandons his rights to a share 
amounts to a partition in respect to the property so aban- 
doned. (Bal Krishna v. Savitri, 3 Bom. L. BR, 54.) This 
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is quite in accordance with the doctrine usually held 
that a coparcener in a Mitakshara family cannot make a 
sale or gift of any share before partition But 1t has been 
shewn that although a coparcener cannot make a sale or 
gift of a share before partition, yet there is no reason 
whatever why he should not be able to alienate his un- 
divided interest in the joint property. The right existing, 
the power of alienation follows necessarily. On either view 
the relinguisher must be held to be divested of his interest. 





Section VIII. 
REUNION AFTER PARTITION. 


1. Any one coparcener may separate from the others. 
But no coparcener can compel the others to become sepa- 
rate among themselves According to the Mitakshara, 
the consequences of partition are so important that 
nothing could be more inequitable than to hold that the Joint, 
status of those who desire to live jointly can be affected cannot be | 
by the acts of a single parcener. Considering the view the separa : 
of joint ownership held by Vijyaneshwar, it may seem that Horo! s sin 
it must be dissolved whenever any one member separates. 
But there can be no doubt that, according to the Mitak- 
shara, joint ownership may continue even after the separa- 
tion of any single member. Vijyaneshwar and Jimuta 
agree in maintaining that reunion can take place only 
between father, brother and nephew,* (Mit. chap. IT, 
sec. IX, para. 3; Dayabhaga, chap. XII, p.4) It thus 
appears that on separation of any single member, the 
others still retain their original status. For, if it be sup- 
posed that joint ownership 1s destroyed by the separation 
of any single co-sharer, then, on such separation, the 
coparcenary would be destroyed for ever, where the copar- 
ceners are not related within such degrees as to render 
reunion possible. 

2. According to the Dayabhaga and the Mitakshara, How 


reunion takes place only when a separated member who is fected.” 





F) 
® faumt z: TH: frat art Sara oferat | 
frazureat Tia og Swe waa 
Vrihaspati cited in Dayabhaga and Mitakshara. 
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related as son, brother or nephew reunites. As to how 
reunion takes place, see the comment of Sreekishen with 
reference to para. 1, chap. XII of the Dayabhaga. 

8. The authorities of the Mithila school take the 
words in the text of Vrihaspati, not as imparting a limita- 
tion, but as offering an example. 

4, The Mayukha agrees in that view so far as to hold 
that other persons besides those named by Vrihaspati 
may reunite; for instance “awife, a paternal grand- 
father, a brother’s grandson, a paternal uncle’s son, and 
the rest also.”” But it restricts the reunion to the persons 
who made the first partition. 

5. It was stated in some Bengal cases, that where one 
brother separates from the others, and the latter continue 
to live as a joint family, it must be presumed that there 
has been a complete separation of all the brothers, but that 
those who continue joint have reunited. (Jadub Chandra 
» Benode Behari, 1 Hyde, 214; Petamber v. Harish 
Chandra, 15 W. R. p. 200; Kesav Ram v. Nunda Kishore, 
8B. L. R. 7.) Considering the Dayabhaga theory of 
joint ownership, it does not necessarily follow that a 
coparcenary is destroyed by the separation of a single 
member. Then again, Jimuta like Vijyaneshwar holds 
that there can be no reunion except with father, brother 
anduncle. And if it be said that a coparcenary is destroyed 
by the separation of a single member, then it cannot be 
restored by reunion, where the coparceners are further 
removed from the common ancestor. 

6. After partition, the presumption would be against a 
reunion. To establish it, it is necessary to show, not 
only that the parties already divided, lived or traded 
together, but that they did so with the intention of 
thereby altering their status, and of forming a joint 
estate with all its usual incidents. (Pran Kishen v. 
Mothura Mohun, 10 M. I. A. 403.) 

7. The effect of a reunion is to replace the reuniting 
coparceners very nearly in the same position as they 
would have been, if no partition had taken place. Accord- 
ing to the Mitakshara, the share of a reunited coparcener 
dying, without male issue, goes to the reunited coparceners, 
and not to the widow or daughter of the deceased. So 
far reunion restores the original status. Butif among 
the reunited coparceners there be brothers of the whole 
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blood, and also brothers of the half blood, then the brothers 
of the whole blood take the share of the deceased. 
again, there be divided brothers of the whole blood and 
reunited brothers of the half blood, then they all stand on 
the same footing. In these respects reunion creates a 
new state of things altogether. The property of the 
deceased does not go by survivorship or by heirship but 
by a new law altogether. 

8. According to theinterpretation put on the text of 
Dayabhaga by the Bengal High Court in the case of Raj ,,Deyvabbage 
Kishore Lahoory v. Govindra Chandra Lahoury, I. L. R: of reunion, 
1 Cal. 27, there can be no such:thing as survivorship in a 
family governed by the Bengal school of law. The course 
of succession is always determined by the law of inheri- 
tance. In case of reunion there is a special law which will 
be discussed in the proper place. Reunion restores the 
status of joint family according to the Dayabhaga. In 
fact the texts which refer only to reunited coparceners 
are applied by Jimutavahana to the case of undivided 
coparceners also. 
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CHAPTER VIII. 





Section I. 
WHO ARE ENTITLED TO BE MAINTAINED. 


1. The chief duty of a householder, according to 
a Mainte- Hindu Law, is the maintenance of the dependent members 
dependents, of his family. Even sacrifice is regarded as mockery if, 
diveeta thereby, a man deprives himself of the means of main- 
householder. taining his dependants. Acts which are forbidden in the 
Shastars, are declared as lawful fur him who cannot other- 
wise maintain those whom he 1s bound to support. A 
Brahmin ought not to accept a gift from a Sudra; but, 
for the maintenance of dependants, such acceptance is 

held as excusable. Manu says— 


* eat gy arafaacr eeghra wa: firm: | 
GORY HA BA AM TATA I 
2. From the above text and others to be cited, it will 
appear that the fullowing persons are entitled to main- 


tenance :— 
sone be 1. Father and mother (including stepmother). 
maintained 2. Virtuous wife. 
ba es Reed 8. Infant children. 
4, Grown up clildren who are destitute and depen- 
dent. 


5. Persons who are excluded from inheritance for 
any cause other than degradation ; their sonless 
wives and unmarried daughters. 


The maintenance of aged parents and wife and children 

Rightof is declared as an imperative duty in the Shastars. Manu 
parents to 

maintenance says that a person who would not support his parents, 

his wife and his children ought to be punished by the 


king. 
Manu, chap. VIII, v. 389. 


* A mother and a father in their old age, a virtuous wife and an infan 
son must be maintamed even though by domga hundred times that whio 
ought not to be done. 
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8. Among the Hindus sons not only maintain their 
aged parents, but very often place their whole surplus 
income at the disposal of the father, so long as he is 
capable of managing the affairs of the family. 

4. Inanold case cited in the Vyavastha Darpan, p. 325, te far 
it was held that the duty of maintaining an aged father tosses bie. 
is legally enforceable. The question, howev er, 18 not one 
of inheritance or succession; and on principle of equity 
and good conscience which must govern if, a different 
opinion may be maintained, unless regurd 1s shown to the 
doctrine of the Hindu Shastais and to the feelings and ideas 
of the Hindu community. If the son dies in the hfe- 
time of the father leaving self-acquired property, then his 
heir, 1t seems would be bound to maimtain the father, 
For then the qnestion would be one of inheritance, and 
would be governed by Hindu law. The moral obligation 
of the deceased son must amount to a legal obligation 
when his property goes to his heir. 

5. The nght of the mother to maintenance stands on 
the same footing as that of the father, when the son is 
not in possession of any paternal property But where 
sons succeed to the paternal estate either by survivorship 
or by inheritance, then the duty of maitaining the wives 
of the father becomes imperative. (Mandadaiu Devi v. 
Joy Narain Pakrasi; Kaushila Devi v Joy Narain Pakrasi 
cited in the Vyavastha Datpana, p. 334) In the first case 
the plaintiff was the stepmother of the detendant; and 
in the second case the plaintiff was lis mother. Main- 
tenance was decreed in both the cases out of the estate 
which the defendant inherited from his father. 

6. If partition takes place between the sons, after the 
father’s death, then according to the Dayabhaga (chap. 
III, Sec. Il, para. 29) and the Mitakshara (chap. I, Sec. VII, 
para. 2), and according to the decisions of the Bengal and 
Allahabad High Courts, the mother is entitled to a share. 
(Jadu Nath v. Bishnu Nath, 9 W. R. 61; Bilaso v. Dina 
Nath, I. L. R 3 All p 88.) But the mother cannot 
demand partition. And where there is only one son, she 
cannot possibly have anything besides maintenance. In 
Madras, and possibly also in Bombay, the mother cannot 
claim a share on partition. She can only have main- 
tenance. (Smriti Chandrika, chap. IV, 4-7; Minatchee »v. 
Chetum, Mad. Dec. of 1853.) 


254 WHO ARE ENTITLED TO BE MAINTAINED. 


yremar- 7. If the mother or stepmother remarries, then under 
fe mone’ Sec. II of the Widow Marriage Act, she forfeits her right 
yight to. to maintenance from the date of remarriage. 

' § <A claim by a stepmother for an allowance from 
her deceased husband’s estate was dismissed on proof of 
such impropriety of conduct on her part, as in the opinion 
of the Court, deprived her of legal claim to maintenance 
according to Hindu law. (Rani Basanta Kumari v. Rani 
Kamul Kumari, S. D. A Reports, Vol. VII, p. 144) The 
father’s widow cannot claim to.be maintained by the son 
if she lives such a life that she could have been lawfully 
deserted by her husband, if living. 

9. It is ordained* that the husband’s relatives are the 
ae erine natural guardians of a widow. But it is now settled by 
wrt. the decision of the highest tribunal that “all that is 

required of her is, that she is not leave her husband’s 
house for improper or unchaste purposes, and she is 
entitled to retain her maintenance, unless she is guilty of 
unchastity or other disreputable practices after she leaves 
that residence.” Prithi Sing v Rani Raj Koer, 12 B. L. 
R. 238; Jadu Moni Dasi v. Kshettra Mohun Sil cited in 
Vyavastha Darpan, p. 335; Kustura Bai v. Sivaja Ram, 
I. L. R. 3 Bom. p. 872. 

10. The right to choose a separate residence and a 
money maintenance does not rest absolutely with the 
widow for her own pleasure. Unless there are special 
circumstances which make it more prudent or decorous 
that the widow should live apart, she must submit to the 
control of her son or stepson or father-in-law or brother- 
in-law who may happen to be the nearest male relative of 
her deceased husband. (Ranga Vinayak v. Yamuna Bai, 
I, L. R. 8 Bomb. p. 44.) 

11. The circumstances which would justify a widow to 
live in the home of her parents would appear from the 
following remarks, in the judgment of the Privy Council, 
on the authority of which the case of Jadu Moni ». 


un 
ralso. 





ee rene: 





* wa utatwren: frre: se: fora: | 
fafeararécerg uve 9 9 tae: 1 
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Dayabhaga, chap XI, Sec I, para. 64. 
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Keshetra Mohun Sil was decided. Their Lordships observ- 
ed: “It was not pretended that she had withdrawn 
herself for unchaste purposes. She was only fourteen 
years old at the death of her husband: his brothers were 
young men: and she thought 1t more prudent and deco- 
rous to retire from their protection, and live with her 
mother and her family after the husband’s death. There- 
fore, it appears quite clear from the answers given by the 
Pandits, that she did not forfeit the right of succession 
to the husband’s estate, on account of removing from the 
brothers of her late husband.” 

12. lf the husband choose by will to make it a condi- 
tion that his widow should reside in the family house, 
such a direction has been held to be binding, and the 
continuance of her maintenance would depend upon her 
obedience. (Bama Sunderi v. Padma Mon, 8S. D. of 1859, 
p- 457; Kunja Mony Dasi v. Gopi Mohun cited in Vya- 
vastha Darpan, page 389.) 

18. The nght of infant sons to maintenance is ex- 
pressly recognized in the texts of holy sages quoted before. The right 
According to the Mitakshara theory, sons acquire by birth oraintenanes 
a right to the paternal wealth. And if there be ances- 
tral property, then the son 1s not only entitled to main- 
tenance, but can claim a share of that property against 
the will of the father. 

14. If the father has no other property than what is 
acquired by him, still the son can claim partition, under 
certain circumstances ; and it bas been held in some cases 
that the father cannot make such a disposition of his 
self-acquired property as to leave his sons or any of them 
altogether destitute. (Muttumara v. Lakshmi, Mad. Dec. 
of 1860, 227; Komola v. Gunga Dhera, Mad. Dec. of 
1862, 41; Madhusook v. Budree, 1 N. W. P. H.C 153). 
Though the opposite has been laid down in the cases cited 
below,* there can be no doubt that a son is entitled to 
maintenance under all circumstances. 

15 Where the father has neither ancestral nor self- 
acquired property, there the liability of the father to 
maintain his children, is not a question of inheritance, 
succession or marriage, and cannot be determined accord- 
ing to Hindu law. 7 


* Mudun Gopalv Ram Baksh,6 W BR 71, Ajudyav Ram Saran, +b, 
77; Raja Ram v Lutchmun Pershad, 8 W R 15, Sadanund v. Soorju 
Monee, 11 W. R 486, Ganga Bary Vamay 2 Bom. H. C. 818; Sital v. 
Mahdo, I. L. BR. 1 All. 394, 
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16 The liability of the father to maintain his infant 
children cannot admit of any doubt on principles of 
equity and good conscience. As to the question—how long 
does that habilty continue? the answer would also be, on 
the same principle, that the father is liable to maintain 
his cluildien, legitimate or illegitimate, so long as they are 
minors, and are presumably incapable of earning their 
livelihood. The hability would continue, it seems, even 
after the son has arrived at the age of majority, in case he 
labours under a permanent incapacity. A temporary in- 
capacity would certainly entail no such duty on the father. 
(Prem Chand v. Hoolas Chand, 4 B. L R. App. 23.) 

Liabilityof 17 The lability of the father to maintain lis female 
pea ie children ceases from the time when they are given in 
auger Marriage to a suitable bridegroom. (Ramin v. Condumul, 
bey re ok Mad. Dee. of 1858.) If the father dehberately gives his 
riage. minor daughter to a pauper, as the Kooliny of Bengal 

sometimes do, then | conceive, he cannot derive any ad- 
vantage from his own wrong, and refuse to maintain the 
ir], 

Right of an : 18. There is no express decision as to whether an 
poopie son adopted son can claim maintenance after attamimg ma- 
Bnce. jouty. If the family is governed by the Mitakshara law, 

then the adopted son takes a vested interest in the family 
property ; and would be entitled to be maintained out of 
it so long as the family remains undivided. Butina 
family governed by the Dayabhaga, an Aurasa son cane 
not claim maintenance as a matter of mght, after attain- 
ing majority; and an adopted son cannot be in a better 
position. Mr. Macnaghten 1s of opinion that an adopted 
son in Bengal has power to prohibit the sale of ancestral 
property by the father. I donot find any authority for the 
proposition, unless it be held that there is an implied 
contract. 

19. If after adoption, it appears that it is invalid for 
some reason or other, then the boy 1s entitled to main- 
tenance. Ifa boy of a different caste is adopted, then he 
is entitled to maintenance only. 

eae got 20. According to the Muitakshara, the son of a Dasi 
by a twice-born man is entitled to maintenance, if he be 
docile (Mit. chap. I, Sec XII, para. 3). It1s not neces- 
sary that the boy should be born in the house of his 
father; or that his mother should have a recognized 
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statue in it. (Muttaswamy v. Vencutashwara, 12 M.I. A. 
ate Chuoturya Itun Murdun Sye v. Sahib Perlad Sye, 7 

- I. A. 18.) In the latter case, the putative father was 
a Kshattri and the mother was a Sudra. 

21. The child begotten of adulterous intercourse can The chila 
have no right of inheritance even among Sudras; but is Py Adulterou 
entitled to maintenance (Rahi v. Govind, I. L. R. 1 Bom. 

p. 97; Viraramuthi v. Singaravelu, I. L. R. 1. Mad 306). 

22. With regard to an illegitimate son begotten by @ payabhag 
Brahmin on a concubine of the Sudra caste, Jimutava- l@w,with re- 
hana quotes the following text of Vrihaspati and Manu. gitimate 

WATTS WIT TAHT WRF: | 


yu 8 


wiarenaey we era qAaTHe: 


SY 


Vrihaspati cited in Dayabhaga, chap. IX, para. 28. 


a aTTTY wWarat waaay EA I 
SG UCTHT MIAH WT: HA lt 
Manu, chap. IX, 178. 


On the authority of these texts, Jimuta says that to 
the illegitimate son of a Brahmin by a Sudra woman, 
‘‘ something should be given to enable him to practice 
agriculture or some other profession adapted to earn a 
subsistence; but to one deficient 1n good qualities, food 
and other necessaries are to be given, in consideration of 
his behaving with humility and obedience.” (Dayabhaga, 
chap IX, para. 28.) 

23. It has been held that, according to the Bengal 
school of law, an illegitimate son, begotten by a Kshatrya 
on a Sudra woman, 1s not entitled to maintenance after 
attaining majority. (Raja Nilmony Sing v. Baneshwar, 
I. L.R 4 Cal. 91.) 

- 24. The illegitimate son of a Brahmin cannot, it is 
obvious, be in a better position. 

25. Considering what is stated in para. 28, chap. IX 
of the Dayabhaga, 1t seems that the illegitimate sons of 
Brahmins and Kshatryas by Sudra women are morally 
entitled to maintenance, even after attaining majority. 
If that be so, then after the death of the father, they may 
legally claim maintenance out of his estate. But there is 
no decision on the point, so far as I am aware. 

26. Theabandoning of a child under 12 years, whether 


33 
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legitimate or legitimate, is punishable under sec. 317 of 
the Indian Penal Code. 
27. By the Criminal Procedure Code (Act X of 1882), 


ammery it is provided that “if any person having sufficient means, 


sedwwery Deglects or refuses to maintain his wife or his legitimate 


nainte- 


or illegitimate child, unable to maintain itself, the Dis- 
trict Magistrate, a Presidency Mayistrate, a Sub-divisional 
Magistrate, ora Mayistrate of the first class may, upon 
proof of such neglect or refusal, order such person to 
make a monthly allowance for the maintenance of his wife 
or such child, at such monthly rate not exceeding fifty 
rupees in the whole, as such Magistrate thinks fit, and to 
pay the same to such person as the Magistrate from 
time to time directs” Sec 488, Act X of 1882. 

28. A child, legitimate or illegitimate, who 1s unable to 
maintain itself 1s entitled to maintenance from the father 
under this section. The word child obviously means a 
minor, 

29. It does not appear clear whether a female child 
who is given in marriage can claim her maintenance from 
her husband alone, or from her father also. 

380. The maintenance of a wife by her husband is a 


Che right of Matter of personal obligation arising from the existence 
ife to main- of the relation, and independent of the possession of any 


property. The Sanskrit word wet (husband) literally means 
supporter. The obligation attaches from the moment of 
marriage. Where the wife is immature, itis the custom 
that she should reside with her parents. But they main- 
tain her, at the time, as a matter of affection. If from 
inability, unwillingness or any other cause, the parents 
choose to demand her maintenance from her husband, he 
ie to pay it (Ramian v. Condumal, Mad. Dec. of 

31. A wife cannot effectively release her husband 
and his heirs from her right to subsistence by a deed. 


The wife (Laksman Ram Chandra ». Satiya Bhama, I. L. R. 2 
mat livein Bomb. 494; Narbada Bai v. Mohadeo Narain, I. L. BR. 


ugs- 
d@’shouse. 5 Bomb. 99.) The wife is bound to remain in her hus- 


band’s house from the time of her attaining puberty, and 
the husband is bound to maintain her, while she is willing 
to reside with him, and to perform her duties. If she 
quits him of her own accord, either without cause, or on 
account of such ordinary quarrels as are incidental to 
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married life, she can set up no claim to a separate main- 
tenance. (Kalyaneshwara v. Dwarka Nath Sarma, 6 W. 
R. 116; Sidlingapa v Sidupa, I. L. R. 2 Bomb p. 634.) 

$2. Nothing can justify a wife in leaving her home, 
except such violence as renders 1t unsafe for her to continue 
there, or such continual ill-usage as would be termed In case of 
cruelty in an English Matrimonial Court, 51. L. R. 500. mavice: 

33. The wives of the jumor members in a Hindu 5?8t 
family are sometimes treated with cruelty by the mother 
and sisters of their husbands. If the cruelty be such as 
to endanger the hfe or health of the wife, then 1t seems, 
that the wife would be entitled to demand separate house 
and maintenance. 

34. Ifa man openly keep a concubine, and treats his 
wife with disrespect then, according to the prevailing opi- 
nionin the Hindu community, at leastin Bengal, the wife 
ought to be allowed to live separate, and to have a separate 
maintenance. No doubt, there are texts which inculcate 
obedience to the husband as the primary duty of a wife. 
But where the conduct of the husband is such, that by 
compelling the wife to live with him, her life is made 
miserable for ever, there it would be the height of cruelty, 
if the Courts of law would not allow her to hve separately 
and to have a separate allowance. A wife who is super- 
seded by her husband taking a second wife 1s declared 
entitled to one-third of the husband’s property. And it 
would certainly be consistent with our Shasters to hold 
that a wife who is superseded by a concubine ought to 
have seprrate allowance Moola v. Nandy, 4 N. W. P. 109. 

30. Where a Hindu husband kept a Mahomedan mis- 
tress, the Court considered that this was such conduct as 
rendered 1t impossible for the wife to live with him. ‘the witet 
(Lala Govinda v. ‘Dawlut, 14 W. R. 451) By having 79% ound & 
intercourse with a Mahomedan, a Hindu becomes degrad- degraded 
ed; and the wife 1s not under any obligation to live with 
a degraded husband. For the law is— 

ufawafad wag 

For the same reason a wife cannot be compelled to live 
with a husband who becomes a convert to Christianity or 
Mahomedanism. ° 

36. A wife cannot leave her husband’s house, or de- 
mand separate allowance, on the husband taking a second 
wife (Veraswamy v. Appaswamy, 1 Mad. H. C. 375). 


° ultery 
onthe right 
of the wife’s 
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87. A wife who leaves her husband’s house for pur- 
poses of adultery cannot claim to be taken back, or to be 
maintained. (lata Savitri v. Narayan 1 Mad. H. C. 372.) 

88. An unchaste wife may be forsaken, 1f she becomes 


tenance. pregnant by the adulterous intercourse, or 1f she would 


not perform penance which involves a solemn promise to 
abandon the course of vice. Manu says— 


ewan fe a ard aaragnit frataa | 
mSa aay: wall a Sarwtearie y 
[An unchaste wife may be forsaken; but she is not 
to be killed or mutilated. ] 
But Yajnyavalkya says— 


afiret wal gfe av at fated | 


[An adulterous wife may become pure (by expiation) 
after the subsequent courses. Butif she becomes preg- 
nant (by adulterous intercourse) she may be forsaken ] 

89. According to Vijyaneshwar “ forsaking ” means 
ceasing to have any intercourse. According to the great 
commentator, the text does not authorize the husband to 
turn the adulterous wife out of doors. (Mit. I, 82.) The 
adulterous wife is to be deprived of her honours, to be 
meanly dressed, and made to live upon such food as is 
just sufficient to sustain hfe. Yajnavalkya 1, 80. 

40. An unchaste wife may be turned out of doors, if she 
would not perform penance, nor abandon her course of 
vice. (Viramitrodaya, chap. III, part I, Sec. X, p 153. 
G. C. Sastri’s edition.) 

41. An unchaste widow of a deceased coparcener may 
be deprived of her maintenance (and turned out of doors) 
by reason of the text of Narada cited in Dayabhaga, 
chap. XI, Sec. 6, para. 18 Maharani Basanta Kumari », 
Maharani Kamal Kumari, 2 8. D. 168. The unchaste 
widow cannot claim even a starving maintenance. (Vira- 
mitrodaya, chap. ITT, part I, Sec. 10.) 

42. The husband is bound to give a starving main- 
tenance to the faithless wife who would perform penance. 
See Jb. It may not be out of place to state here that 
a involves a solemn promise not to repeat the wrong 
act. 

43. Where a decree had been given awarding a'bare 
maintenance to a woman, it has been held that she does 
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not forfeit her right to that by subsequent unchastity. 
1 Honama v. Timamma, I. L. R 1 Bom. 561. 

44. Where a wife leaves her husband’s house, with his 
consent, he is bound to receive her again (Nity1 Laha v. 

Sundar: Dasi, 9 W. R. 275.) 

45. A Hindu wife acquires by marriage a qualified 
ownership in the estate of her husband If she 1s unlaw- | The power 
fully refused her maintenance, she has it seems the right wifeto 
to pledge her husband’s credit as in England. The quah- plese Ber 
fied ownership being acquired by marriage, it ought to be ™&ht. 
capable of being exercised when absolutely necessary. 

46. When a member of a family governed by the 
Mitakshara, dies, his nght to the famjly property 1s extin- 

uished; and the surviving members become entitled to Pe od 
the whole interest. But the widows of deceased members ¢laim main- 
are entitled to claim maintenance from the surviving her hus. ae 
coparceners. The widow of a deceased son 1s entitled to or brothas’ 
claim maintenance from her father-in-law, if there be any 
property in which the son was jointly interested with the Mitakshara 
father in his hfetime. (Hem Kooari v. Ajodhya Pershad, 
24,W. R. 474 ) 

47. In Bengal, the widow takes the share of her hus- 
band, if there be no male issue. If there be male issue, 72°78" 
she is entitled to maintenance from them. 

48. If the husband dies without leaving any property, 
then the question arises, whether she can demand main- 
tenance from her husband’s father, brother, &c. The 
question arose in the case of Kshetra Mani Dasi v. Kashi- 
nath Das (2B. L. R 15). In that case the plaintiff was the ,=shet™s, 
widow of the defendant’s son There was no joint family shinath Das, 
property, and the son left no property of his own. The 
only property possessed by the father-in-law was a month- 
ly pension. After her husband’s death, the widow went to 
reside in her own father’s house. The suit was brought by 
her to have a fixed money-payment made to her. It was 
admitted that the defendant was willing to support her in his 
own house, and there was no evidence to show that she had 
been driven from his house by any ill-treatment. It was 
held by a Full Bench that her claim could not be supported. 

49. Thecase of Kshetra Moni v. Kasinath has Jeft un- 
decided what the result would be, if there is ancestral pro- 
perty in the hands of the father. If the father has such 
property, then there can be no doubt that he is morally 
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bound to give maintenance to his grown up sons, and pro- 
bably also to their wives. (Dayabhaga, chap. I, para. 45.) 
After the father’s death, his heirs would, therefore, it seems 
be legally bound to give maintenance to the widow of his 
predeceased son. 

50 Under the Mitakshara law, 1t is settled now that 
the liability of the sons to pay the debts of the father 
extends over all ‘the ancestral property in the hands of 
the sons, and is not limited to the share possessed by the 
father in the same, at the time of his death. The prin- 
ciple seems to be, that a moral obligation, combined with 
the possession of ancestral property creates a legal liabi- 
lity. On the same principle, it may be contended that 
a father in Bengal 1s legally bound to give maintenance to 
his grown up sons and their wives, 1f the father has an- 
cestral property in lis hands. There 1s no decision on 
the point; 1t 18, therefore, ditticult to say what the law is 
with reference to it. 

51. Hundu fathers, who have any property, do generally 
give maintenance to the widows of their sons either, suo 
motu, or in order to avoid publicodium An authoritative 
ruling on the point, in favour of the son’s widow would be 
not only in accordance with the Shastars, but it would 
accord with the current of pubhe opinion, in the Hindu 
community It seems hadly reasonable that the son’s 
widow should not have maintenance even where the 
property is inherited by a collateral. 

pee ems _ 02. In Bombay it used to be held formeily that when 

onthe point the widow of anear member of the family is actually 
destitute, she has a legal ight to be maintained by the 
other members, even though they were separated from her 
husband, and possessed no assets upon which he or she 
ever had any claim. (Ba: Lukmee v. Lukmundas, 1 Bom 
H. C.18; Mdaram v Sonkabai, 10 Bomb. 384) These 
cases were examined and overruled in a later decision, in 
which a widow, who was living apart from her husband’s 
family, sued his paternal uncle, tor a money-allowance as 
maintenance. The Court held, that the suit must fail for 
two reasons: first, that the defendant was separated in 
estate fyom the plaintiff’s husband at the time of his death; 
and secondly, that at the institution of the suit there was 
not in the possession, or subject to the disposition of the 
defendant any ancestral estate of the plaintiff’s husband 
or of hisfather. Savitrav. La,mi, I. L R. 2 Bom. 578. 
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53. If the husband 1s excluded from inheriting the 
paternal wealth, then the wife or widow of such excluded mosite 


coparcener obtains maintenance from those who tahe his 8 person e1 
eciudae 0) 


share of the paternal wealth. inheritance. 
as aly , IK ontitled 
54. It has been already stated that persons excluded 3 entutled 


from inhe1itance, are entitled to mamtenance, unless the 
exclusion be on account of bene degmiaded, or on account 
of beang the son of a demiaded petson. Even if degraded 
persons be entitled to share on partition, now under Act 
XXIJ of 1850, yet their sons cannvt be entitled to share or 
to maintenance. 
55 A female heiress is exactly under the same obliga- 
tion to maintain dependent members of the family as a male 
heir; and the obligation even extends to the hing, when Whoever 
he takes the estate of any person by escheat or forfeiture atoll a 
(Narada, XII1, 52; Mussamat Golab Kuma rv Collector 18 bound to 


; give main- 
of Benares, 4 M [I. A. 246 9 It the aneestral estate is an tenance to 


impaitible Raj, then the person who sueceeds to the Raj pea Ae 
is held legally bonnd to give maintenance to all who but ‘s+ owner. 
for theimpartibility of the Raj, would have been co-sharers, 
(Himmat Sing v. Ganpat Sing, 12 Bomb. H C 94; Ram 


Chandra v. Sakharam, I. L. BR. 2 Bomb. 346.) 





Sucrion TI. 
AMOUNT OF MAINTENANCE. 


1. No exact rule can be Jaid down as to the amount 
which ought to be awarded as maintenance im any case 
In every 1ustance the first question would be, what would be 
the fair wants of a person in the position and rank ot hfe 
of the claammant? The wealth of the family 1g a proper 
element in determunng this question. But the amount Matters 
of maintenance does not vary with the extent of the Deepens. 
family property, for, if it be held that the amount of gongideratio 
maintenance must be in proportion to the family property ing the ; 
then, as observed by the Privy Council “a son not gurtenence 
provided for, might compel a trugal father, who had 
acquired large means by his own exertions, to allow a 
larger maintenance than he himself was satisfied to live 
upon; and than children as part of his family must be 
content with.” (Tagore v. Tagore,9 B.L.R) As regards 


the widow of a deceased coparcener in a Mitakshara family, 
J.D. B. : 
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it has been held by the Bombay High Court, that she is 
not entitled to a larger portion of the annual proceeds of 
the family property than of the share to which her hus- 
band would have been entitled on partition, (Madhav Row 
v. Ganga Bai, I. L BR 2 Bom. 639.) 

2. In calculating the amount of maintenance to be 
awarded to a female, her own Stridhan, given by the 
family bound to maintain her, should be taken into con- 
sideration, unless 1t consists of clothes and jewels only, 
and 1s of an unproductive character (Shiv Daya v. Doorga 
Pershad, 4 N. W. P. 63; Chandra Bhaga Baiv Kasi Nath, 
2 Bom 341 ) 

The rate of 3, An allowance fixed, in reference to a particular 


i ance 

fooioed may state of the family property, may be diminished by order 
heiamily of the Court, if the assets are afterwards reduced (Ruka 

aed Bai v. Ganda Bai, I L. R 1 All. 594.) 
4, Asa general rule property allotted for maintenance 
Property is resumable at the death of the grantee (Wooduyaditya v. 
vaintenance Makuna, 22 W. R. 225; Uday v. Jadub, I. L RB. 5 Cal. 118.) 
Avanda Lal Sing v. Mohaaja Gurrood Natayan, 5 

M.I.A 82. 

Successive enjoyment for three generations without 
interference of land granted by a zemindar to a member of 
his family in heu of maintenance justifies the presumption 
that the original grant was mtended to be absolute. 1 Sri 


Raja Jaganadha v Sri Rajah Peda, [. L. R. 4 Mad. 371. 





Srerion ILI 


CLAIM TO MAINTENANCE—HOW FAR A CHARGE 
ON THE ESTATE. 


1. There are several texts which prolubit the gift of 
molsim to, property to such an extent as to deprive the donor’s 
notacharge family of the means of subsistence. But none of these 
pn the ostare texts declares that the right to maintenance 1s an actual 
Of obec 2° charge on the estate of the person bound to give it. It is 

true that females acquire by marriage a sort of quasé 
ownership in the property of their husbands. But it is 
open to question whether that quasi ownership is such as 
to prevent the husband or his sons from being able to 


sell the whole property. However that be, it is now 
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settled that “the lien of a Hindu widow for maintenance; 
out of the estate of her deceased husband is not a charge on 
the estate in the hands of a bond fide purchaser.”’ (Maharani 
Adhirani Narain Kumari v. Sonamali Pat Day, I. L. R. 
1 Cal. p. 865). Sham Lal v. Bannu, I. L. R. 4 All. p. 296. 

2. It has been also held that the mere circumstance pyven thou, 
that such purchasers had notice of her claim is not con- the putuha 
clusive of the widow’s right against thé property in their notice. 
hands. (Laksman Ram Chundra v. Satya Bhama, I. L. 

R. 2 Bomb p 494.) 

8. If the property is sold by her son or stepson to pay 
the debts of her husband or his father, or for the benefit 
of the family, or to satisfy a decree for maintenance, the 
widow cannot object to the sale. For, under the circum- 
stances, a son cannot dispute the validity of the transaction; 
and the widow cannot be in a better position than a son. 

4. The debts payable by a deceased owner take prece- 
dence of the maintenance of his widow. According to Debts pay 
the letter of the texts, sons can divide among themselves reared pan: 
only that portion of the paternal estate which remains $07 take | 
after payment of ancestral debts. If a partition takes over ‘claims 
place among the sons, then the mother takes a share equal tenance on 
to that of her sons. The extent of her right being thus 545 estate. 
at the utmost equal to that of a son, it must be obvious 
that she cannot object tothe sale of her deceased hus- 
band’s estate for payment of his debts. 

5. Ifthe deceased owner was a member of a joint 
family governed by the Mitakshara, and if he has no male | Under what 
issue then his surviving coparceners are not liable to pay stances the 
his personal debts. They are bound to give maintenance Jyfitiea to 
to the widow of the deceased. But if they sell the family Memigance 
property or any portion of it in order to pay the debts of to e sale of 
the father or grandfather of the deceased, or if they sell the sronerey, 
family property for the benefit of the undivided family then 
the widow of the deceased coparcener cannot object, to such 
sale, because if her husband lived, even he could not do so. 

If the sons or surviving coparceners of the deceased 
owner sell the family estate under any other circum- 
stances, the widows of deceased coparceners have a right 
to object. But if there is an ample estate left, put of 
which to provide for the widow, or if knowing of a pro- 

ed sale, she does not take any step to secure her own 
interest, then no imputation of bad faith or of abetting it 


34 


266 CLAIM TO MAINTENANCE. 


can be made against the purchasers of a portion of the 
Family property. 

7. If the estate is small and insufficient or if being 
large the greater portion of 1t 18s about to be sold, then it 
is the vendee’s duty to enquire into the reason for sale, 
and not by a clandestine transaction to prevent the widow 
from asserting her mght against the vendor and the pro- 
perty about to be sold. The vendee, who purchases the 
greater portion of the family estate, cannot as against a 
claim for maintenance, plead that he is a bond fide pur- 
chaser for value without notice. 

8. The widows of the father and of deceased copar- 
ceners*® are entitled to maintenance from the heir or the 
survivor in whom the estate of the deceased vests. But 
there 1s no text which makes the purchaser from the son 
or survivor liable to give maintenance to the widows of 
the last owner. If the vendor has no other property to 
meet the claim, and if the purchaser had notice of the 
claim, actual or constructive, then the purchaser is held 
hable on the ground of his being a party to a fraudulent 
transaction. Butif the transaction is a bond fide one, at 
the time when it takes place, 1t cannot afterwards be dis- 
puted on account of a subsequent change in the circum- 
stances of the family. 

9. In the case of Maharani Narayan Kumari v. Sona- 
malee, (I. L R. 1 Cal. p. 865) almost the whole family 
property was sold in execution of a decree for debts, the 
greater portion of which was either ancestral, or for 
necessary purposes. But the purchaser was held not liable 
to give maintenance to the widow of the predecessor of 
the judgment-debtor. It was held in that case that the 
purchaser had no notice of the claim; and that at all 
events there were the surplus sale proceeds which the 
widow could have made liable to meet her claim. The 
sale having been for ancestral debts, it was a bond fide 
transaction. So that, even if the purchaser had notice 


still it seems she would not have been liable to meet the 
claim of the plaintiff. 


© wryeres w terq sfeq F oestefe 
frusrea we war Hers raat few 


eu 
wafer saat wywarheqrefiarag ge 
Dayabhaga, chap. XI, sec. I, para. 48. 
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10. Unless the claim for maintenance is made,a charge The ground 
on the estate by the decree of a competent Court or by a On whlohe | 
deed, the only ground on which a purchaser can be made {he family, 
liable is his partaking in a fraudulent transaction, 1. ¢., compelled to 
a sale by the vendor without any justifying cause, under fenance. 
circumstances which clearly shew that such sale would 
prejudice the rights of those who are entitled to main- 
tenance. What the effect of a notice would have been, 
was not decided in the case. But this much is taken for 
granted in the judgment that under the circumstances 
the purchaser was not bound to inquire whether any claim 
for maintenance was chargeable on the estate. 

11. In the case of Laksman Ram Chandra v. Satya | on, 
Bhama, (I. L BR. 2 Bom. 494) the suit was brought by a Ram Chandra 
Hindu widow against her husband’s brother and against Boos 
purchasers from him of certain ancestral immoveable pro- 
perty. The first Court dismissed the suit as against the 
purchasers. But the Lower Appellate Court decreed her 
claim against them. On appeal to the High Court it was 
found that the purchaser admitted notice. But it was 
held that if the property was sold for debts payable by 
the husband, such sale would be valid against the widow’s 
claim for maintenance. 

12. The law on the subject of widow’s claim to main- 
tenance is very fully discussed in the learned judgment of 
Mr. Justice West in the case cited above; as all the 
leading cases bearing on the point are discussed in that 
judgment, it may be usefully referred to. 

13 As a general rule, the debts payable by a deceased ¢ acharg 
person take precedence of the maintenance of his widow. te oreoracee 
But if a charge is created by a deed or by a decree, then property by 


ee ‘ ec 

such charge must have priority over the claim of an a competeni 

unsecured creditor, or of a creditor whose security is of a the oleim hi 

riority ove 

subsequent date. : subsequent 
14, Persons carrying on a family business, in the pro- debts. 


fits of which all the members participate, have authority operons 


to pledge the family property, especially where such pro- business fo 
perty was originally acquired by means of the profits of the i ea 
that trade. It has been accordingly held that a claim for have the 
maintenance cannot prevail against the claim, of the pisdge the 
creditors of the joint family business. (Ram Lal Thakur- poy. PF 
sidas v. Lakman Chand, 1 Bom. H. C.57; Johura Bibee v. 


Sri Gopal Misser, I. L. R. 1 Cal. p. 470) 


Liability of 
nee and 6} 


see to 
ve main- 
nance in 
case of the 
gift of the 
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15. It has been held that a gift or devise of the whol 
or greater portion of a man’s estate must_always be sub 
ject to the claim for maintenance which was enforceabl 
against the donor or testator. Where a husband in hi 
lifetime made a gift of his entire estate leaving his widow 


whole estate. without the means of living, it has been held that the 


donee took the estate subject to her claim to muintenance 
(Jamuna 2. Machhl Shaha, I. L. R. 2 All. p. 315; Nar. 
bada Bai v. Mahadev Narain, I. L. R. 5 Bom. p. 99.) 

16. There are cases also in which the devisee has beer 
made liable to give maintenance to the testator’s widows 
(Comulmoni v. Ram Nath, Fulton, 189). Mr. Mayne says 
that the result would be the same, even though the testa- 
tor expressly and by name declared that the widow should 
not receive maintenance. Iam also of the same opinion ; 
but on somewhat different grounds. ‘The right of a 
widow” says Mr. Mayne “to be maintained arises by 
marriage. It is alegal obligation attaching upon him per- 
sonally and on his property. He cannot free himself from 
it during his lifetime ; and it attaches upon the inheri- 
tance immediately after his death. It seems therefore 
contrary to principle to hold that by devising the property 
to another, he could authorize the other to hold it free 
from claims which neither he himself nor his heir could 
have resisted.” 

17. Tome it seems that the obligation is a personal 
one. There is nothing in the texts or commentaries 
which makes it a charge on the property, unless the 
qualified right which a female acquires by marriage, in 
the property of her husband, be held as equivalent toa 
charge. Then again, it is said that a testator cannot 
authorize a devisee to do that which he or his heirs could 
not have done. The testator being required by express 
texts to maintain his wife, he cannot refuse to doso. His 
son being also required by express texts to maintain his 
mother, cannot refuse to do so. Surviving coparceners 
are also required by express texts to give maintenance to 
the widows of coparceners who die without leaving male 
issue. But there is no text which makes a donee or 
devisee ,liable to give maintenance to those whom the 
testator or donor was liable to maintain. 

18. In dealing with the law relating to wills, it has 
been already stated that, according to the principles 
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accepted by Hindu Jurists, ownership is extinguished by 
death ; and that the will of a Hindu must be wholly in- 
operative, except so far as it is sanctioned by usage, at 
the present day. The maintenance of wives and unmar- 
ried daughters being a sacred duty, no testamentary dis- 
position can be validly made by which the testator seeks to 
avoid that duty. This is the ground on which the devisee 
of the entire estate can be made liable to give main- 
tenance to the dependants of the testator. The Hindu 
Wills Act now expressly provides that nothing therein 
contained “shall authorize a testator to deprive any 
persons of any right of maintenance of which, but for 
section 2 of the Act, he could not deprive them by will.” 
Act XXI of 1870, sec. 3. 





Section IV. 
PROCEDURE FOR RECOVERY OF MAINTENANCE. 
1. Suits to establish a right to maintenance can be 


Suits for 


brought within 12 years from the time when the right ig msintenanc 


denied. Act XV of 1877, Sched. 2, Art. 129. 
2. Suits for arrears of maintenance can be brought 


within 12 years from the time when the arrears are “Jimitatio 


payable Act XV of 1877, Sched. 2, Art. 128. 
8. Suits to establish a right to maintenance are not 


Jurisdioc- 


cognizable by Small Cause Courts. (Bhagwan Chandra tion. 


Basu v. Bindu Basinee, 6 W. R. 286.) 

4. Suits for arrears of fixed maintenance have been 
held to be cognizable by Courts of Small Causes, (Ram 
Chandra Dikshit v. Savitra Bai, 4 Bom. 73). The decree, 
in such a case, may provide for future maintenance which 
may be recovered by process of execution. (Sinthayu v. 
Thana Kapadaya, 4 Mad. 183.) 

5. Suits for arrears of maintenance must be valued 
according to the amount claimed. (Clause I, sec. 7, Act 
VII of 1870.) 

6. Suits for establishing right to maintenance or suits 
in which future maintenance is claimed, must be valued 
at ten times the amount claimed to be payble for one 
year. (Clause ITI, sec. 7, Act VII of 1870.) 


Valuation 


7. Ifa female sues her husband or her husband’s heirs = pramo of 
for separate money allowance, the grounds on which she the suit. 


Objection 
to the 
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is entitled to separate maintenance must be set forth in 
the plaint. And the facts constituting those grounds 
must be proved by the plaintiff. (Prithee Sing v. Rani Raj 
Koer, 12 B. L. R. 288; Ranga Vinayek v. Yamunabai, 
I. L. R. 8 Bomb. p. 44.) 

8. If the suit is against a purchaser from the hus- 
band’s heirs, the grounds on which the purchaser is sought 
to be made liable Inust be stated in the plaint. If the 
charge was created, before sale of the property, by the 
decree of a Court or by a deed, then the property would 
be subject to such charge in the hands of the pur- 
chaser. If no such charge was created then the pur- 
chaser can be made liable only by showing that he, at the 
time of his purchase, knew or ought to have known that 
the sale was not on account of ancestral or trading debts 
or family necessity ; and that the effect of the sale would 
be to deprive the dependent members of the family of 
their means of subsistence. 

9. If the suit be for making the claim to maintenance 
a charge on a specific portion of the family property, then 
the plaintiff must allege and prove that the party in 
possession of the same is committing waste; and that, 
unless the property be declared subject to the charge, the 
interest of the plaintiff would be jeopardized. 

10. Ifthe property whichis answerable for maintenance 


sale of is attached in execution of a decree for the personal debts 


Prarged with of the judgment-debtor, then the Court, on objection being 


maintenance. 


Arrears of 


maintenance. 


of Criminal 
Oourta. 


made, may, it seems, declare the property to be subject tc 
the lien. 

11. Arrears of maintenance used to be refused by the 
Madras Sudder Court. But it is now settled that arrears 
may be awarded at least from the date of demand. (Ven- 
kopadhyaya v. Kaveri Hengusa, 2 Mad. H. C. 86; Prithv 
Sing v. Rani Raj Koer, 2N. W. P. 170; Jadu Mani » 
Kshetra Mohun, V. D. 382; Rango Vinayak v. Yamuns 
Bai, I. L. R. 3 Bomb. 44.) 

12. A second suit for maintenance is not barred as 
res judwata, if the first suit was for an earlier period 
oo Ram Chandra v. Satyabbama, I. L. R. 2 Bomb 
497.) « 

18. The maintenance of wives and children is recover 
ie summarily under sec. 488 of the Criminal Procedure 

Jode. 
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CHAPTER IX. 


LAW OF INHERITANCE ACCORDING TO 
THE MITAKSHARA. 





Section I. 
GENERAL REMARKS—RIGHT OF WIDOW. 


I. The law of Inheritance, according to the Mitak- 
shara, applies only where a man dies separate. If a man 
dies as a member of a joint family, his interest in the 
joint family property is extinguished by his death. And imheritan 
the surviving members, whoever they be, whether sons, to the ests 
brothers or nephews, continue in possession of the whole Yn ras 
property as sole owners, as if the deceased member never 2 ,membe! 
existed. Sons acquire an interest by birth in the paternal'st the tim 
ae ah and, unless the father effects a partition in his 
ifetime, and separates himself from them altogether, they, 
take by survivorship and not by inheritance. 

2. When a man dies leaving any property of which he 
was the sole and absolute owner in his lifetime, the law 
of inheritance regulates the course of succession to such 
property. If he leaves male issue separated from him in 
his hfetime, the property goes to them. The widow and | The cov 
the rest succeed only in default of male issue. If there tance. 
be no after-born son, but only separated sons, grandsons or 
great-grandsons of the deceased, they take his property, 
as if he lived jointly with them, at the time of his death. 
Their respective shares inter se are determined by the 
law relating to partition. (Mitakshara, chap. I, sec. VI, 
para. 16.) 

3. The course of inheritance to the estate of a sonless 
man is regulated by the following text of Jajnyavalkya, ne tes 


and by similar texts in the other Smritis :— gainyays 
> subject. 
wal efeacea feat ararcerer | : 
ATSA aA sar fre: aongratica: a 


waraura Ta WAATAMCITT | 
Sia WITH eae ery Paty: a 
Mit. chap. IT, sec. I. 
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According to the interpretation put upon this and other 
texts on the same subject by the author of the Mitak- 
Par pe the order of succession laid down by him is as 
ollows :— 


1. Widow. 
Order of 2. Unmarried daughter. 
aoe ee 8. Married daughter who is sonless and indigent. 
the Mitak- 4, Married daughter who has son and is rich. 
m 5. Daughter’s son. 

6. Mother. 
7. Father. 
8. Brothers of the whole blood. 
9. Brothers of the half blood. 


10. Nephews. 

11. Grandmother 

12. Grandfather. 

13. Uncle. 

14. Uncle’s son. 

15. Paternal great-grandmother. 
16. Paternal great-grandfather. 
17. His sons. 

18. His grandsons. 

19. Other sapindas to the seventh degree. 
20. Samanodakas. 

21. Bandhus. 

22. Preceptor. 

23. Pupil, Fellow student, &c. 


Widow 4, Where a man dies separate, without leaving any 
naturally = male issue, the widow naturally remains in possession of 
when her, her deceased husband’s estate; and in recognizing the 
separate widow’s right as heiress to her sonless husband, the holy 
weeimue sage recognized in all probability a well-established custom. 
Some of the sages, however, maintain that the widow is 
entitled only to maintenance. Vijnaneshwar reconciles the 

ng texte apparent conflict by saying that the texts of the latter 
wit terer are applicable only where the deceased owner was a mem- 
widow's ber of a joint family at the time of his death. Partition 

edby Vi- and reunion being dealt with by the holy sage separately, 
the text quoted above in reference to the heirship of 
widows is held by his commentator to apply to divided 
property. 

5. The fact is, that so long as property remains joint, 


Tho con flict- 
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it is dificult for the widow of a deceased coparcener to 
take her husband’s share The property remains in the 
possession of the surviving coparceners; and the widow 
cannot take her husband’s share, without actual partition 
by metes and bounds. In the natural course of things, the 
surviving coparceners remain in possession of the whole ; 
and the idea naturally yains ground that they take the 
property by survivorship. Like the other members of the 
family, the widow gets her maintenance; and even if a 
partition takes place 1inmediately after the death of a 
coparcener, the widow can hardly claim anythmg more 
than maintenance. 

6. The text of Vrihaspati, with reference to the vrinaspat 
widow’s right as heir, seems to be in favour of making her fez! withr 
entitled to the share of her husband in joint family pro- the right ot 
perty. But it 1s evident from the style of the vanous ~~” 
arguments* and reasons which the sage has adduced that 
the nght of the widow was not generally recoguized in 
his time. 

7. To reconcile the various texts with reference to the 
widow’s right 1s well mgh impossible. The explanations 
given by the com nentators buth before and after Vijna- 
neshwar are farfrom being satisfactory. Bhoja Raja said  Bhofa Re 
that the widow 1s entitled to a share, 1f she 1s appointed 224 8tkar 
to raise issue. Srikara says, that the widow takes the share subiect. 
of her husband, if the property 1s of small value. But 
that she is entitled only to maintenance 1f the property 
is large. 

8. These interpretations are not only unsupported by their doo 
authority, but are such as cannot be accepted as law, for Pincnattegs 
practical purposes. The law, as laid down by Vijnunesh- 
war, reconciles the texts more successfully, and ut the Vijoanest 
same time it has that element in it which rendered it wat 2er 
acceptable in practice. Viynaneshwar declared that to be Ject bas the 
the law which took place in the natural course of things. being pract 


—- —— ~ eee wen et er ee tt ARENT, 


* One.of the grounds urged by the sao 1s, that a widow 18 half of her 
husband's body , and so long as ashe hives, no one else can have any right to 
take the proporty of hor husband With refercnce to this, Mr Mayno says, 
** It 1s obvious that this metaphor has the fault of many other motaphors. 
It proves too much If the husband still survives, the sons cagnot take 
If the widow 1s looked upon as contxnuation of her husband’s exmstenco, 
she ought to take oven before male issue” The criticism 18 capable 
of an easy answer Tho son is the father himself born again He, 
therefore, takes before the widow who 1s only half of her husband. 
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Theestate 9. Vijnaneshwar has said nothing with regard to the 
taken by® nature of the estate which a widow can have in her 
deceased husband’s estate In the chapter on Stridhan 
Vijnaneshwar has said that what is acquired by a female 
by inheritance 1s stridhan. (Mit. chap. II, sec. 11, para. 
Beemstobe 2) If the property to which the widow succeeds as heiress 
Soserain to her husband, be stridhan, then she must have power of 
to the Mitak- absolute disposition over such property, excepting perhaps, 
immoveables, Over immoveables given by the husband 
during his lifetime, the wife has not puwer of absolute 
disposition. (Mit. chap. I, sec. 1, para 20). There is 
no authority in the Mitakshara for extending this law to 
apply to property inherited; and considering what is said 
by the author as to what constitutes Stridhan, 1t may well 
be contended that property inherited by the widow from 
Butithas Der husband 1s alienable by her, whether such property 
been very be moveable or immoveable. But it has been held by the 
properly 6 Privy Council, m accordance with the opmion of Pundits, 
Privy Coun- hat the widow’s estate is a limited one, even in families 
governed by the Benares School. The texts of Katyana 
and Mahabharat are not explained away in the Mitak- 
shara; and as those texts are binding and authoritative, 
the followers of the Mitakshara must admit that the nght 
of a widow to her busband’s estate 1s a limited one. 
(Mussamut Thakoor Dai v. Rai Baluk Ram, 11 M.I.A. 

p. 139; Bhagwan Deen Doobey v Myna Bai, Ib p. 487.) 
According 10. According to the Vira Mitrodaya, the restiictions 
rine ve in the texts of Katyana and Mahabharat do not qualify 
the limita: the widow’s proprietory mght, but are intended only to 
moral pre. restrain wastetul expenditure, for such purposes as gifts 
ctf bind. to players, dancers and the hke. Mitia Misra works out 
fe his conclusion on the subject by adopting the very argu- 
ment by which Jimutavahana has established that not~ 
withstanding the texts which prohibit sale by the father 
of ancestral property, the father can effect the sale and gift 
of such property. Jimuta says, that the father being 
absolute owner of ancestral property, so long as he lives, 
he must necessarily have the power of alienating it, with- 
out the consent of his sons. Similarly Mitra Misra says, 
MitraMisra’s that the heirship of the widow being admitted, she must 
commented have power of absolute disposition, though she incurs sin 
aa by such wasteful expenditure as is prohibited by the 
texts of Katyana and Mahabharat. But it may be said 
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that the right of female heirs being based on texts, it 
may be limited by texts 

11 Mitra Misra agrees with Jimuta in holding that 
after the widow’s death, the husband’s hens succeed. But After the 
the reasoning adopted by Mitra Misra shews that, accord- ween a. 
ing to him, the text of Katyana apphes only to the widow Busband’s 
and not indefinitely to all female heirs (Vira Mitrodaya, according 
Chap. III, Part I, see 3 ) Ft 

12. In the last of the two cases cited above, it was laid 
down that the power ot the widow 18 as limited in respect ,2n the Bot 
of moveables as 1t1s 1m respect of 1mmoveables. But in dency the 
the Bumbay Presidency, 1t has been held that the widow Pigor 3. | 
has absolute power in moveables inherited from her absolute 
husband. (Bechor Bhagvan v Bat Lakshim, 1 Bomb. H. moveables 
C. p. 56; Pranjiwvan Das v Dev Kovor Ba, Tb 130.) 

13. The Shmriti Chandrika which 1s the leading autho- 
rity of the Southern School, explains the well-known text 
of Katyana, on which Jimutavahana bases his restrictions The doo- 
on the widow’s estate, as applicable to the case of “ undi- en 
vided wealth which a widow may herself take on account Chandrike 
of her subsistance im consequence of her father-in-law 
and the hke not being qualitied to maiutaim her’* and 
not to the separate property of her husband which she 
takes by inheiitance. But 1t would be too late now to 
contend, upon the strength of such interpretation, that 
the widow’s estate unde: the Madras School 1s her stri- 
dhan. The case of The Collector of Muslipataum v. Cavaly 
Venkata Naraunpa winch 1s a Madras case would be con- 
eae agaiust such a contention (See lI. L. R., 4 Mad. 

79.) 

14. The authority of Katyana’s text being admitted 
as binding on all the schools, it follows also that the 
husband’s heirs succeed after the death of the widow even 
in families governed by the Mitakshara. This was laid ,. oy 
down in the case of Keerut Sing v Kolahal Sing, (2 M. I. pand’she 
A. p. 831) in which case, however, the question of law was Succeed a 
not decided upon reference to authorities or texts, but the widor 
upon the opinion of the Pandit. In the case of Thakoor 
Dai v. Ka: Buluk Ram, the text of Katyana was held as 
binding on the followers of all the schools; and it was 
decided, upon the authority of that text, that @fter the 
widow’s death, the husband’s heirs succeed even 1n families 





. Shmrita Chandrika, chap XI, sec I, 32, 33 
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‘governed by the Mitakshara According to the Bombay 
Figh Court also, the succession opens, on the widow’s 
‘death, to the husband’s qualified heirs then in existence. 

Bhaskar Trimbak v Mahadev Ramjee, 6 Bom. H.C 14. 
15. If there be several widows then, according to the 
Wh Mitakshara, they all take equal shares in the husband’s 
thereare jestate The passage in which the law is thus laid down 
widows, jis omitted by Mr. Oolebrooke in his translation” But it 
she oles ought to have come between verses 5 and 6 of sec. I of 
Chapter II of his translation. From the wording of 
the passage, it would appear that where several widows 
inherit, they can make a partition, and each may take her 
own share. It is, however, generally held that the estate 
which widows and dauchters take is a, jomt one. (Jijo- 
yamba v. Kamakshi, 3 Mad H.C 424; Nilmony v Radha- 
mony, I. L. R, Madras 300; Bhagwandan v Mayna Bai, 
2P. C.J 327; Katha Permal v. Venku Bai, I. L. R. 

2 Mad. 194.) 

16. So long as widows or daughters remain in the 
joint estate, their ownership, according to the Mitakshara 
theory of joint ownership, must be a joint one But it is 
difficult to see why the widows and daughters should be 
prevented from making a partition In the case of 
widows, the result is the same, whether the interest or 
share of a deceased widow devolves by survivorship or 
by inheritance. But in the case of daughters, the 1:mpor- 
tance of the distinction is obvious. 

17. The effect of unchastity on the widow’s right to 
inherit will be discussed afterwards. 





Section II. 


DAUGHTER’S RIGHT TO SUCCEED. 


Unmarriea ot: According to Jagnyavalkya’s text, daughters suc- 
daughters ceed in default of the widow. Jagnyavalkya makes no 
succeed first distinction between married or unmarried daughters; nor 

between those that are provided and those unprovided. 
But Vijiianeshwar quotes the following text of Katyana; 
and lays down, in accordance with it, that the unmarried 
daughter succeeds first :— 
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Wal TadaeTs arene afreifcat | Then mar- 
=< ried daught- 
Wala G afear TaTsT Waa A ers who are 


comparative- 

The married daughter succeeds in default of the unmar- !¥ ™%eent. 
ried. Among married daughters, the sonless and indigent 
succeed first according tothe Mitakshara Comparative 

verty 1s the criterion by which the claims of married 
daughters are settled. (Audh Kumari v. Chandra Dai, 
f. L. R. 2 All. 561). A daughter who had not received any 
property from her father in his lifetime is not considered 
as “ unprovided ” if she is otherwise well off. (Dauno v. 
Darbo, I. L. R, 4 All. 243) The circumstance of having 
or not having a son 1s in Bombay indifferent. (Baku Bai Devananda 
v. Madhu Bai, 2 Bom. p. 5; Poli v. Noratun Baku, 6 Bom. cea pert oaal 
p. 183.) In Mithila married daughters succeed equally, ters. 
and no preference 1s given to those who are indigent or 
souless. 

2. Devananda Bhatta excludes barren daughters from 
succession ; (Shmriti Chandrisa, chap XI,8. 2, pp. 10, 21) 
and his authority used to be accepted in ‘this respect ings eeure.ce 
Southern India. (Doraswamy v. Oomamul, Mad Dec. of taken by 
1852, 177; Gocoolanund v. Wooma Da, 15 B. LR. 
405.) But it is now held in Madras that sonless or barren 
daughters are not excluded from inheritance by their 
sisters who have male issue, (Simmani Ammal v. Muttam- 
mal, I. L. R., 3 Mad. 265). 

8. It has been held by the High Court of Bengal and 
by the Privy Council that the nght of a daughter, in 
respect of her deceased father’s estate, 1s as limited under 
the Mitakshara law as it 18 in the Bengal School There 
is no authority in the Mitakshara for the ruling; but as 
the text of Katyana* is held to apply to the succession 
of widows even in cases governed by the Mitakshara, so 
the text of Paithinashit quoted below may be held to 
apply to the succession of daughters, and to hmit their 
right in a similar manner. 


Sra weet a TTereAT weet fegrar | 
WHATATATY ATT ATT SANTA: 
Katyona 
+ Sarat oPrataren a utr yereter 


euarer t gare aT SGT UY ATTA | 
Paithinashi cited in Dayabhaga, Chap. XI, Sec II, para 16. 
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4. It has been held by the Bombay High Court that 
Conflicting the daughter’s right in respect of the estate which 
rulings as to devolves on her as heiress to her father 1s absolute and 
mori ai * unlimited. (Harn Bhat vo. Damodar Bhat, I. L. R 8 Bomb. 
p. 171; Babaji Bin Narayan v. Bulaji Ganesh, I. L. R 5 
Bombay Bomb. p. 660.) 

Te ee It has been held by the High Court of Bengal and 
The Pnvy by the Privy Council that property inherited by a 
Gounet igh Hindu woman from her father does not, under the Mitak- 
Court. shara law, descend on her death to her heirs, but reverts 
to the nearest heir of the father. (Chotay Lal v. Chunnoo 
Madras High 714], 22 W. R. 496; 3C. L R. 465; Muttoo Vadaga 
Nadhu Tewar v. Dora Sing Tewar, 1. L BR. 3 Mad. 290.) 
If the text of Paithimashi be apphed to every case governed 
by the Mitakshara then the ruling of the Bengal and 
Madras High Courts and of the Pnvy Council on the 

point 1s unexceptionable. 

6. Though there is no express authority for this rule 
in the Mitakshaia, yet it 1s supported to seme extent by 
considerations of equity. Lf the daughter, on whom the 
paternal estate devolves, be held to take an absolute estate, 
then in the case of an unmarned daughter succeeding 
in the first imstance, the mariued daughters and their 
children are excluded altogether. For this reason, the 
Courts of Jaw may apply the text of Paithinashi to 
daughters, even in cases governed by the Mitakshara. 

7. According to the Bombay High Court, the estate 
inherited by a daughter from her father goes on her death 
to her heirs and not to the hens of her father. The 
decision 18 1n accordance with the authority of Vyavahara 
Mayukha (Vijay Rangamw v. Lakman, 8 Bomb. H.C. 244). 
It has been held that by the Hindu Law prevailing im the 
{Bombay and Madras Presidencies, a daughter 1s not de- 

untssity jbarred by incontinence from succession to the estate of 
ther father (Adayapa v. Rudrapa, I L R., 4 Bomb., 
p. 105; Kojiyadu v. Laksmi, 1. L. R, 5 Mad. 149.) 
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Secrion III. 
DAUGHTER’S SON. 


1. In the absence of all heirs down to the married 
daughter, the daughter’s son succeeds as heir to the 
separate and self-acquired property of a deceased person 
according to the Mitakshaia. ‘Lhere 1s no mention of the 
daughte1’s son in Jagnyavalkya’s text. But im order to 
establish harmony with other texts, Vijyaneshwnar says, 
that by the import of the particle “also” atter the word 
“daughters ”’ in the text, it 1s meant, though not ex- 
pressly mentioned, that the daughter’s son succeeds after 
daughters. 

2. If the text of Katyana be held to apply to all 
female heirs, then the daughter’s son cannot succeed as 
heir on the death of lis mother, sy long as she hasasingle ne right 
sister surviving her. Where several daughters sneceed, pi sisters to 


then on the death of one, the others would take either by vivorship 
survivorship orhenship. As widowed and sonless danght- A pleads oe 
ers are not excluded under the Mitakshaia law, 1 does not pede 
make much difference, so far as the daughter’s son 1g 818ter 
concerned, whether the prope: ty 1s taken by si vivolshisp 
or heirship. If the daughters effect a partition of their 
paternal estate still, on the death of one, her sons, would 
not succeed, before her surviving sisters 

3. On the death of the last surviving daughter, the Take per 
estate goes to the daughte’s sons. The latter take per Sapitaand 
capita and not per stipes according to the principle “ parti- S4rpes 
tion 1s equalin the absence of special texts to the contrary.” 
There 1s a text of Gutama quoted in chap II, sec. XI, 
para 16 of the Mitakshaia to the effect that partition 
may be made, according to the mothers. But inthe case of Beason. 
Stridhan graud-daughters succeed as daughter’s daughter ; 
whereas in the case of succession to the maternal grand- 
father, the grandson succeeds as such. However that be, 
it is now settled that daughter’s sons take per capita and 
not per sturpes according to the Mitakshara (Ram Swa- 
rath Panday v. Babu Basdeo Sing, Agra H C 168.) 

4. A daughter’s son on whom the inberitanee has 
once devolved takes it as full owner, and thereupon hey Daughter's 
becomes a new stock of descent On his death, the wocces 


sion passes to his heirs, and not back again to the heirs ## aaa 
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of the grandfather. (Sibta v. Badri Pershad, I. L. R. 3 
All. 184.) But until the death of the last daughter ca- 
pable of being an heiress, he takes no interest whatever 
and cantransmit none. Therefore if he should die, before 
the last of such daughters leaving a son, that son would 
not succeed as heir, on the death of the last surviving 
ppaushter daughter or widow of his father’s maternal grandfather. 
solute estate 5. In Bombay, daughters take an absolute estate in 
in Bombay the property of their fathers; and after the death of 4 
andonher Gaughter, her sons succeed to the estate as her heirs, and 
deathher not as heirs to her father. The result is, that in Bombay 
her heirs, the daughter’s son succeeds on,the death of his mother, 
even when there are other daughters of the mother’s 
father, ving at the time. 

6. The daughter’s son is not enumerated in the list 
of heirs by Yajnavalkya; and from this it was at one* 
time suggested by some commentators that his right doe 

aithila=not accrue till all those who were enumerated had bee 
exhausted. Mr. Macnaghten also states that he is n 
recognized as an heir by the Mithila School. But this f 
incorrect. It 18 now settled, after an elaborate exami- 
nation of all the Mithila authorities, that the daughter's 
son 1s admitted by them after the daughter just as else- 
where, (Surjakumari v. Gandharp Sing, 6 8S. D. 140) 





Secrron LV. 


MOTHER AND FATHER. 


1. The daughter’s son is the only cognate, who, on 

account of special texts, 1s included in the group of pro- 

Mother pinquous heirs. The other cognates, however near in 

takes before point of kinship, cannot inherit, so long as there is any 
the Mitak- agnate 

2. In default of the daughter’s son, the property goes 

upwards to the parents. But there is a conflict as to 

whether the father or the mother succeeds. Vijnaneshwar 

decides in favour of the mother, on the ground that the 

word mother presents itself first in the compound word to 

which the expression fyatt is resolvable. Vijnaneshwar 

also says “ the father is a common parent to other song, 

but the mother 1s not so; and since her propinquity is 
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consequently greatest, it is fit that she should take the 
estate in the first instance conformably with the text 
“To the nearest Sapinda the inheritance next belongs” 
(Mit. chap. II, sec. III, para. 8). So long as the mother 
lives it is certainly inequitable that the step-mothers 
should derive the same benefit from the estate of the de- 
ceased as the mother herself, which is the real ground of 
the Mitakshara doctrine, though not sogmentioned. 

8. Vijnaneshwar’s arguments are rejected by Nilkanta, gontrary 
(Vyavahara Mayakhu, chap. IV, sec. 8) and in Gujerat doctrine ab 
the father is preferred to the mother as heir to their son, Gujrat and 
(Khodha Bhai Mahy v. Bodhur Dala, I. L. R. 6 Bom. 541.) fare 

4. The Shmriti Chandrika also gives priority to the 
father, Calcutta Edition, pp. 70, 71. 

5. Vachaspati gives priority to the mother on the 
ground of propinquity. 

6. The reason given in the passage of the Mitakshara 
cited above, shows that a step-mother is not intended to 
be included in the word mother in the texts which enu- 
merate the heiis to a sonless man. Ithas been, therefore, 
held that neither a step-mother nor a step-grandmother 
can succeed as heiress to a step-son or step-grandson (Lala 
Joti Lal v. Daran: Cowar; Lal Kowor v. Babu Jaikaran 
Lal, B. L. R. Sup Part, p. 67; I L R.5 Mad 382) 

¢?. In the Presidency of Bombay the wives of Gotraja 
Sapindas are admitted as heirs; and although it is Whether s 
settled that a step-mother cannot inherit as mother, yet can inherit 
the question is still undecided there, whether the step- the wite 
mother can or not inherit as wife of a Gotraja Sapinda g,ncs 
{see the remarks of Westrop, C. J in the case of Kissorbai 
v. Valab Raoji, I. L. R. 4 Bom. 208). 

8. In the case of Panchanand Ojha v. Lal Sham 
Misser, (3 W. R. 140) it was held by the High Court of 
Bengal that property mherited by a mother from her son | Estate 
is not her Stridhan. The High Court of Madras has also mother nok 
held that the property which a mother inherits from »e* Stridhan 
her son does not become her Stridhan, (P. Bachi Raju v. 
Venkatapada, 2 Mad. 402) 

9. The estate which the mother takes in the property 
of her deceased son is, according to the Bombay Hien \ 

Court, similar to that which a widow takes in thateof her 
deceased husband (Tulja Ram Morarji v. Mathuradas 
and others, I. L. R. 5 Bomb. p. 662). 


36 
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Sxorion V. 
BROTHERS AND THEIR SONS. 


1. Brothers of the whole blood succeed in default of 
Brothers of| parents. If there be no brother of the whole blood then 
the whos those of the half blood succeed. If there be no brothers 
geed before lof the half blood,dhen the sons of brothers of the whole 
half blood. blood succeed. In default of the latter the sons of half 
brothers succeed. No distinction is made on the ground 
of whole or half blood between the descendants of remoter 

ancestors, (Samat v. Amra, I. L. R. 6 Bom. p. 394.) 
2. So long as there isa brother of the whole or half 
'blood, a nephew cannot succeed. But inheritance is 
In an undi- vested at once on the death of the owner. The result is, 
vided family that if there be several brothers living in a state of union, 
nephews, &¢ hut separate from the deceased, then all the brothers 
survivorship: take a vested interest. Under the circumstances, the 
nephews take nothing; and at the time of partition, the 
brothers, who were living when the succession opened, may 
divide the heritage as their self-acquired property, to the 
exclusion of the sons of predeceased brothers. If any 
But brothers One, living in a state of union with his brothers and 
epheesir nephews, dies, without leaving male issue, then the extent 
the deceased of interest of the brothers and nephews isincreased. The 
Yateatine nephews gain asmuch as the brothers But while there 
time ot his are brothers surviving, the sons of predeceased brothers 
cannot take any share in the estate left by a deceased 
person living separate from them, nor in his self-acquired 
property even though he died as a member of the joint 

family. Mit chap. I, sec. 1V, paras 8-9 

8. Brother’s grandsoas are not express:, mentioned as 
heirs in the Mitakshara. They come wu Jer the class 
Brother's Gotrajas. But if it be that they inherit as Gotrajas then 
OE eons . they must come in after all the Sapinda heirs expressly men- 
iy mentioned tioned in the Mitakshara. According to Vajnaneshwar, 
’ the order of succession is determined by nearness of 
kinship, (Mit. chap. IT, sec. IV, para. 5). But this rule 
avails little in a case like the one under notice. The 
authority of Mitra Misra may be construed to be in 
favour‘of putting the brother’s grandson before the grand- 
Hisposi- parents. Vira Mitrodaya, chap. III, Part VI, para. 2. 


Hope te But his spiritual theory 1s altogether at variance with the 


BROTHERS AND THEIR gOS. 233 


Gectrine of the Mitakshara. To me it seems that by the 
principle of parity of reasoning (utefew-ara) the brother’s 
grandson ought to be placed before the grandparents. As 
the great-grandson of the deceased succeed before his pa- 
rents, so the great-grandson of the futher ought to inherit 
hefore the grandparents. There is nothing in the Mitak- 
shara or in the texts which can be taken to exclude the 
great-grandson of the father, or preven’ him from inherit- 
ing before the grandparents, and if the great-grandson of 
the father be admitted in the list of heirs, there is no 
Other alternative than to place him before the grand- 
parents, on the principle referred to above and also for 
“ae sake of symmetry. 

4. In the text of Jagnyavalkya, the heirs of the father 
are enumerated in the following order :— 


1. Brothers. 
2.  Brother’s sons. 
3. Gotrajas. 


The brother’s grandson may be included either in the 
expression “ Brother’s son’ or in the expression “ Got- 
rajas.”> In the commentary of Vijuaneshwar the expres- 
sion * brother’s son” is apparently taken in its literal 
sense; and the Gotraja series of heirs apparently begins 
with the grandparents. But there is nothing in the 
Mitakshara to show that the brother’s grandson cannot 
be placed before the grandparents. 

It has, however, been held by the High Court of 
Madras that the paternal uncle’s son succeeds to the 
inheritance before a brother’s grandson. (Suraya Bhukta 
v. Lakmi Narasamma, I. L. R. 5 Mad. 291) As the 
question under consideration is very ably discussed in the 
judyment, the following passages are quoted below, in 
oider to show how the controversy stands. 

“The claim of the brother’s grandson to priority of 
succession over the uncle’s son has been supported by the 
following arguments:—(a) that the term “sons” in 
Mitakshara, chap. II, sec. IV, § 7 and sec. V, § 1 must be 
construed as including grandsons, (b) that the brother’s 
grandson ia. Sapinda, and that no other place is assigned 
to him in tz_:table of succession by Vijnaneshwar, (c) 
that he is nearer by consanguinity than Sapindas who 
are mé.‘ioned; and (d) that by the Hindu writers by 
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whom he is expressly mentioned, he is placed next in, 
succession to the brother’s son. 

‘¢The argument that ‘brother’s sons’ in the passages 
mentioned includes grandsons was originally employed 
by Mr. Harrington, to sustain a contention which is now 
established by decision, that the tables of gentiles and 
cognates given in the Mitakshara are not exhaustive, and 
that the sixth des@endant of a sixth ascendant is entitled 
to succeed in preference to a mother’s sister’s son. The 
argument is not necessary to Mr. Harrington’s conclu- 
sion, for the person whose claims he held should prevail 
would succeed as included in the class of Gotraja sapindas. 
Its correctness has been disputed by Sanskrit scholars. 
See Mandalik’s note on the Vyvahara Mayukha, p. 360, 
and it appears to us that it cannot be mauntained. 
Where words have a primary and particular import, and 
also a secondary and more extensive import, they are 
generally to be understood 1n their primary sense, unless 
the context shows that they were used in the more exten- 
sive sense. 

“The passages cited to show that in the Mitakshara, 
the word ‘son’ is used in the more extensive sense, were 
chap. I, sec. I, § 3, chap. II, sec. I, § 1. In both these 
places, it 18 apparent from the context that the larger 
sense is intended: in both, the author refers to the suc- 
cessors whose inheritance is not lable to obstruction, 
and we doubt whether any instance can be shown in 
which the term ‘son’ includes grandson, except in cases 
in which the grandson takes by right of representation. 

““In the passages we are called upon to construe, there 
is not only nothing in the context to necessitate the 
adoption ot the more extensive signification, but 1f it be 
adopted to the same extent as is 1equired in the passages 
cited, its adoption creates a new difhculty. In the passages 
cited, it includes the great-grandson who 1s entitled to 
succession in priority to the widew, but by no authority, 
so far as we are aware, is the great-grandson of the 
brother ranked among near Sapindas, and on principle 
he could not be, for he is a sapinda of divided offering. 
Again Vijnaneshwar (Mitakshara, chap. II, sec. V, § 2) 
places the grandmother first in the succession imme- 
diately after brother’s son. He adverts to the text of 
Manu, ‘and the mother being also dead, the father’s 
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mother shall take the inheritance’ and explains the 
reason that the place to which in virtue of this text she is 
apparently entitled 1s not assigned to her. Alluding to 
the text of Jagnyavallya he says, ‘no place is found for 
her in the compact series of heirs from the father to the 
nephew * * * * she must, therefore, of course 
succeed immediately after the nephew.’ The term 
‘nephew’ may perhaps be susceptible 6f the larger inter- 
pretation so as to include a nephew’s son, but it 1s un- 
hikely that the author who considered the text of Manu, 
chap. IX, 217 constrained him to postpone the grand- 
mother to the heirs actually mentioned by Jagnyavalkya, 
would not have expressly mentioned the nephew’s son, 
had he too been entitled to priority to her. 

“The 4th paragraph repeats the rule, ‘Here on 
failure of the father’s line (Santana) the heirs are suc- 
cessively the paternal grandmother &c.? The term 
‘ Santana’ in this passage is explained by Visheshwara 
in the Subodhini ‘ the line of the father must be under- 
stood to end with the brothers and their sons. Next to 
the paternal grandmother, the Muitakshara places the 
paternal grandfather, the uncles and their sons. On 
failure of the paternal grandfather’s lne (Santana) the 
paternal great-grandmother, the great-grandfather, his 
sons and their ‘swnava’ which Mr. Colebrooke tran- 
slates ‘issue’ Mr. Mandlik ¢ sons.’ ”’ 

“In two out of the series of collaterals mentioned, the 
term ‘son’ alone is used. The term ‘line’ is explained 
by commentators on the Mitakshara of some authority, 
to extend only to brothers and their sons, and the third 
series of collaterals is concluded with a term which strict- 
ly interpreted, signifies sons. We may repeat that we 
desire not to be understood as suggesting that the list 
of persons who would succeed as Gotrajas is exhausted 
by those expressly named We have sought to show by 
an examination of the whole section that the more 
extended sense of the term ‘‘ son ”’ is not required by the 
contexf, and that the primary sense appears to be the 
sense more consistent with it. But the strongest objec- 
tion to the adoption of the larger sense of the term, is 
afforded by the writings of authors, who succeeded Vija- 
neshwar, and more or less followed his teaching. With a 
single exception of no high authority, the writers of this 
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school who are available to us mention only brother’s 
sons as entitled to succeed in priority to the grandmother, 
and one of them expressly declares that brother’s grand. 
sons are not entitled to such priority. 

“The argument that brother’s grandsons are Sapindas, 
and that no other place 1s assigned to them by Vijna- 
neshwar would no doubt be entitled to considerable 
weight, if the table given by him was exhaustive, and if 
it followed from the construction we consider more cor- 
rect that no place could be assigned to them. 

“The argument that im respect of consanguinity, he 
is nearer than sapindas who are mentioned would also be 
of weight, if consanguinity were the sole ground of pre- 
ference indicated by the author of the Mitakshara. 

‘“ The argument that by those of the commentators by 
whom he is expressly mentioned, he is placed immediately 
after the brother’s son, would certainly afford a presump- 
tion 1n his favour, unless 1t was shown that these authors 
belong to a school which had adopted a principle of 
succession at variance with that adopted by the school of 
the Mitakshara.”’ 

There 1s certainly considerable force in the arguments 
contained in the above extracts. But notwithstanding a 
great deal that can be added to their force, they are not 
unanswerable. For the sake of symmetry and complete- 
ness, 1t seems desirable that the brother’s grandson should 
be placed before grandparents. 


Section VI. 
GOTRJAS. 


1. In default of all those descendants of the father 
who inherit as propinquous Sapindas the heritage goes 
to the Gotrajas or descendants within seven degrees, of 
male ancestors within seven degrees. The word Gotraja 
literally means ‘sprung from the Gotra’; and thoge who 
are connected by blood through females may well be 
taken as included in the term. But, according to Vijna- 
neshwar, Sapindas of a different Gotra are included under 
the term Bandhu, in the text of Jagnayavalkya. The 
Bandhus therefore succeed after Gotrajas, according to the 
Mitakshara. 
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2. Though the word Gotraja literally means “born in Grana. 
the Gotra” yet Vijnaneshwar apparently takes the grand- Mowers 
mother and great-grandmother under the term. The mother ‘ 
idea of the author seems to be that being the wives of among G 
Gotraja Sapindas, they are also Gotraja Sapindas them- Mfitiin 
selves. But, on the same principle, the widows of pater- 
nal uncles &c are entitled to be regarded as Gotraja 
Sapindas. In the Bombay Presidency, the widows of all , On the 
Gotraja Sapindas are held entitled to inherit. There is ciple the 
nothing in the Mitakshara to shew whether the author Miner @> 
intended to include the widows of all Gotraja Sapindas in {alps ous 
the list of heirs. The question will be discussed in the edas Got 
next section. 


8. In order to reconcile the text Jagnyavalkya with Gotrajs 


that of Manu, Vijnaneshwar divides Gotrajas into the pena 
two following classes : Gotraja é 


1. Gotraja Sapindas 
2. Gotraja Samanodakas. 


Sapindas of different Gotra being included under the 
term Bandhus, they are placed after Gotraja Samanodakas 
in the Mitakshara. In this respect the order of succession, 
as laid down by Vijnaneshwar, is at variance with the 
well-known text of Manu which Vijuaneshwar expressly 
takes as his guide. However that be, there can be no , Gotrage 
doubt that the several classes of heirs succeed in the fol- dalcas tal 


lowing order according to the Mitakshara : Bhinna ( 
° ° tra Sapir 

1. Gotraja Sapindas, accordin 

2. Gotraja Samanodakas. a 


3. Bhinna Gotra Sapindas. 


4, The question next arises what is the rule by which 
the order of succession among Sagotra Sapindas is to be 
determined. According to Vijnaneshwar nearness of kin- | Order. 
ship is the test, to which some would add that of spiritual mong” 
benefit on the authority of Apararka and Viramitrodaya. §98?ray 
But the doctrine of spiritual benefit being expressly 
repudiated in the Muitakshara, it cannot be taken as a 
guide in expounding that treatise. Even if it be taken as 
the guiding principle, still it would be of little use for 
solving all those questions which arise in determining 
the order of succession. 

5. The reader should remember that the male descen- 
dants within the 7th degree from a common paternal 
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ancestor not removed more than seven degrees are Sagotra 
Sapindas. Their wives are also Sagotra Sapindas 5 and 
may inherit unless it be held that they cannot inherit at 
all except, under special texts. 

Theprinci- 6. Leaving out of consideration the wives of Sagotra 
Bose of kin- ;Sapindas for the present, it would appear that the Gotraja 
oop toca. | Sapindas are male agnates within seven degrees of ascent 
ing to Vineland descent. Vijnaneshwar says that the order of 
butitisof isuccession among these, 1s to be determined by the test 
Gortain cases. of nearness of kinship. But by that test only it is not 

possible to determine whether the great-grandson of the 
father is nearer than the son of the grandfather. 

7. The order of succession as laid down by Vijnaneshwar 
is given in page 272 ante. On going through the same, it 
will appear that Vijnaneshwar has leftit incomplete. To 
complete the list 18 the question. But before proposing 
any solution, it is necessary to enable the reader to see 
clearly how the controversy stands What Vijnaneshwar 
says on the point is therefore quoted below. 

‘If there be not even brothe1’s sons, gentiles share the 
estate. Gentiles are the paternal grandmother and 
Sapindas.” 

““In the first place, the paternal grandmother takes the 
inheritance. The paternal grandmother’s succession imme- 
diately after the mother, was seemingly suggested by the 
text before cited. ‘ And the mother also being dead, the 
father’s mother shall take the heritage :’? no place, how- 
ever, 1s found for her in the compact se11es of heirs from the 
father to the nephew: and that text (“ the father’s mother 
shall take the heritage’’) 1s intended only to indicate her 
general competency for inheritance. She must, therefore, 
of course succeed immediately after the nephew; and 
thus there is no contiadiction.” 

“On failure of the paternal grandmother, the (Gotraja) 
kinsmen sprung from the same paternal ancestor with 
the deceased and (Sapindas), namely, the paternal grand- 
father and the rest, inherit the estate. For kinsmen con- 
nected by blood, but of different Gotra, are indic&ted by 
the term cognate (Bandhu ’’) 

‘* Here on failure of the father’s decendants, the heirs 
are sudtessively the paternal grandmother, the paternal 
grandfather, the uncles and their sons.” 

“On failure of the paternal grandfather’s line, the 
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paternal great-grandmother, the great-grandfather, his 
sons and their issue inherit. In this manner must be 
understood the succession of Sagotra Sapindas to the 
seventh degree.” (Mitakshara, chap. IT, sec. V.) 

8, Although the great-grandsons and other remoter 
descendants of the paternal ancestors are not expressly 
mentioned as heirs, 1t 1s now settled that they do inherit 
according to the Mitakshara. In the, case of Thakoor 


Grand 
nephews and 
other remo- 
ter Sapindas 
are entitled 


Jeebnath Sing v. The Court of Wards it was contended to imherit as 


that, according to the Mitakshaia, “ collateral succession 
is limited to the grandson of the common ancestor, and 
on failure of these the cognates succeed.” But this con- 
tention was overruled by the High Court of Bengal 
Couch, C. J. in delivering judgement remarked that “ if 
this be the interpretation, the author of the Mitakshara 
does not expound the text of Jagnyavalkya by stating the 
order in which the gotrajas or gentiles are to snececd ; 
but he makes a different rule of suceesston by which some 
of them are altogether excluded from the imbheritanee, the 
text of Jagnyavalkya beiny that on failure of the ventiles 
the cognates aie to suceced.” 5 BL. L. 1.519 In the 
case under notice the great-grandson of the great-grand- 
father of the deceased owner’s grandfather was held 
entitled to inhernt before a cognate. 

9. The right of remote Sagotra Sapindas to inherit 
is beyond dispute. The cases noted below may be referred 
to as authorities on the point * The only question 18 in 
what order the remote Sagotra Sapindas succeed Vari- 
ous principles are suggested But all these are open to 
some objection or other. (See West and Buhler, 3rd 
Edition, pp. 124, 125.) 

10. The principle suggested by Mr Harrington is, that 
each line should be continued to the seventh person in 
descent, so that the grandparents and their sons would 
be excluded by the great-grandson of the gieat-grandson 
of the father. This arrangement can haidly be said to 
be consistent with the Mitakshaia According to Vij- 
naneshwar, the order of succession is detcrinined by 
nearness of kinship, (Mit. chap. II, sec. III, paras. 3, 4). 


* Mussamut Ooraya Koer v Rajoo Nye Sookoel, 14 W BR 208 Kareom 


Chand v. Oodung Gurrain, 6 W BR 158, Rani Padmavati + Doolar Smg 
1 Suth P C R 178, Koer Golab Sing » Rao Kurrun Suing, 2 Sath. P. 0 
R 474, Ram Sing v Ugar Sing, 2 P. C. J, 566. 
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The order 
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Test pro- 
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On this principle it can hardly be said that the nephew’s 
great-grandson is a nearer kinsman than the paternal. 
uncle. 
11. Pandit Raj Coomar Sarvadbicary says that the 
ai Qoomer order of succession among Sagotra Sapindas ought to be 
‘determined on the principle of spiritual benefit. But 
according to the Mitakshara, nearness of kinship is the 
test by which the order of succession ought to be deter- 
mined ; and even supposing that there is sufficient autho- 
rity for the adoption of the spiritual theory, in the 
Vira Mitrodaya and other authoritative works of the 
Benares School, yet it ought to be avoided in the exposi- 
‘tion of the Mitakshara which is altogether against it. 
It will be shown in the next chapter, that the principle of 
spiritual benefit is a mere speculative theory which Hindu 
| lawyers even of the Bengal School do not take as their 
(guide in actually working out the order of succession. 
The Bengal lawyers refer to 1t very frequently in order to 
give additional support to conclusions otherwise estab- 
lished. But itis never accepted as an independent guide. 
To apply the doctrine for the purpose of expounding the 
Mitakshara is neither necessary nor justifiable 
12. Adopting the principle of spiritual benefit on the 
authority of Apararka and Vira Mitrodaya, Pandit Sarva- 
dhicari has divided Sagotra Sapindas into the two follow- 
ing classes :— 





1. Propinquous Sagotra Sapindas. 
2. Remote Sagotra Sapindas. 


On the principle of spiritual benefit, the propinquous 
Sagotra Sapindas who are connected through the Parvana 
Pinda, must inherit first, if it be admitted, for argument’s 
sake, that the giver of the Parvana is the greatest 
benefactor to the soul of a deceased person. But it is 
very doubtful whether the giver of the Parvana is 
entitled to such pre-eminence. Even, admitting the im- 
portance of the Parvana Pinda, the principle not only 
fails to afford an unfailing test, but on the cOntrary, 
raises fresh difficulties. The question will be fully dis- 
cussed in the next chapter. 

13. “Pundit Sarvadhicari has subdivided the propin- 
quous and the remote Sagotra Sapindas, and has fixed 
the order of succession among them as follows: 
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( 1. The three immediate descendants of 
the deceased. His widow daughter, &c. 
2. The mother, the father and their three 


1. Propin- immediate male descendants. 
quous Sa-<¢ 3. The grandmother and the grandfather 
inda with their three immediate descendants. 
eirs. 4. The great-grandmother and the great- 
grandfather with their three immediate de- 
scendants. 
( 5. The three remote descendants of the 
deceased 
6. ditto ditto in the father’s line. 
7. ditto ditto in grandfathec’s ,, 
8. ditto ditto great-grandfather’s 
2..Remote | 9. The 4thin ascent with his 8 immediate 
Sogatra descendants. 
Sapinda 10. The 5th ditto ditto ditto 
heirs. ll. The 6th ditto ditto ditto 
12. The 3 remote descendants of the 4th 
ancestor. 


18. ditto ditto ditto 5th ditto 
14. ditto ditto ditto 6th ditto 


14. This arrangement is not only symmetrical, but has 
the merit of bringing about harmony between the several 
schools, and can be deduced from the text of Jagnyaval- 
kya independently of the theory of spiritual benefit. The 
only objection against it is, that it 1s apparently inconsis- 
tent with what 1s expressly or by implication laid down 
in the Mitakshara as to the order of succession among the 
class. On going through the passages of the Mitakshara 
quoted in page 288, it would appear that, in the opinion 
of the author, the great-grandson of the father cannot 
inherit before the grandparents. But Vijnaneshwar does 
not expressly postpone the great-grandson and remoter 
descendants ; and it is quite open to his followers to put 
the brother’s grandson before the grandparents. For the 
sake of “establishing harmony with the other schools, so 
far as is possible, and for the sake of symmetry I should 
think that the order of succession as indicated above may 
be accepted. The great-grandson of the deceased him- 
self has priority over the parents. So, by the principle 
of parity of reasoning, the father’s great-grandson may 
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be placed before the grandparents, and the grandfather's 
great-grandson may be placed before the great-grand- 
parents. 

15. The principles by which the order of succession 
is determined by Hindu lawyers of all the Schools are 
the following :— 


1. Express texts. 

2. Indicatiorfs contained in texts,e g., that inheri- 
tauce never goes to remoter lines, if there be 
one within certain degrees in a nenrer line. 

3. Principle of parity of reasoning wyefrargre 

4, Nearness of kinship. 

5. Symmetry and completeness. 


The order of succession as mentioned above may be supe. 
ported on all these principles, independently of the doctrine 
of spiritual benefit which 1s altogether inconsistent with 
the Mitakshara According to the decision of the Madras 
High Court the order of succession among Sagatra Sa- 
pindas is different from that mdicated above, it beimg laid 
down that paternal uncle’s son succeeds before brother’s 
grandson, Suraya v. Luksmi, I. L. R. 5 Mad 291. 





Section VII. 


FEMALE HEIRS. 


ae 1. It has been held by the Hich Court of Allahabad 

emales. that no female can imhet except under special texts 

special texte. (Gauri v. Rukkoo, J. L R 3 All p45). There sre special 
texts in favour of four out of the five females who are 
expressly included m the list of hems in the Mitakshara. 
There is no text in favour of the paternal great-grand- 
mother But if the mother and grandmother be heirs, 
then this great-grandmother 1s also one, on the principle 
of parity of reasoning. 

2. In the Mitakshara, it 1s nowhere laid down that 
females cannot inherit except under special texts. The 
text of Baudhayana* which is the foundation of the doctrine 
is neither quoted nor commented upon in the Mitakshara. 
But te order of succession laid down by Vijnaneshwar 
evidently shows that, in his opinion, no female can succeed 


© wary fatchrar warare feral AAT | 
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ceept under special texts. The text of Baudhayana 
quoted in the Viramitrodaya, and according to that text 
is laid down by Mitra Misra that no females can in- 
rit excepting those with regard to whose succession 
ere are special texts. It is, therefore, now settled that 
the Benares School the only females who can inherit 


‘es 
2. Daughter. ne ere cnlte 
3. Mother. herit. 


4, Grandmother. 
5. Great-grandmother. 


8, It appears from the Dieest of Jaganatha that there 

a text of Sancha and Likhita im favour of the sister. ..2¢°%¢" 
ut this text is not usually quoted in authoritative works, sister 
‘cording to the rules of interpretation recogmzed by 
indu Jurists, 1t ought to be regarded as qu@ and waunt- 
g in authority. a 

4. In the Bombay Presidency not only sisters but the wrves ot 
ives of Gotraja Sapindas are admitted as heirs. Ac- Gotrala | 
rding to the Mayukha the authority of which 1s para- sisters inher- 
ount in Boinbay and in Gujrat, sisters inherit after to Br aguikha: 
ie grandmother on the ground of bemg Gotrajas. 
ulkanta says, “In case of the non-existence of that (the 
uternal grandmother) the sister (takes) according to the 
ctum of Manu that ‘ whoeveris the nearest to the 
ceased sapinda his should be the property’? * * * 
ie the sister being born in the brother’s Gotra, and 
» there being no difference of Gotrajata, (the quality 
' being born in the Gotra). But (says an objector) 
ere is no sagotrata (quality of having some gotraY, 
rue, but neither 1s that stated here as a reason for 
‘king property. (Mayukba, Bom. Edition of 1826, p. 141). 

5. Nanda Pandita and Balam Bhatta consider that 
ie word brother in the text of Yajnyavalkya includes 
so sisters, on the principle that words used in the 
asculme gender denote also persons of the female sex, 
iless there 1s something in the context, or in the nature 

the subject matter which is repugnant to such con- 
ruction. Nuilkanta rejects the interpretation pat upon 
ie word “ brethren” in the text by Nanda Pandita and 
alant Bhatta. But he brings in the sister after the 
‘andmother as stated already. 


Venayek v. 
andarao 
GLuxmi Bai. 


A. sister 
cannot take 


Madras 
decisions on 
e point 
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6. In the case of Venayek Anand Row v. Luxmi Bai, 
the Privy Council held, on the authority of Nilkantha as 
well as Nanda Pandita and Balambhatta that the sister 
is an heir in Bombay ; and that she inherits before pater- 
nal first cousins. Though the authority of the Mayukha 
is paramount only in the island of Bombay and in 
Gujrat, yet it has been subsequently ruled that the 
decision in Venayek Anandarao v. Luxmi is of general 
authority in the Presidency of Bombay, except where an 
invariable and ancient usage to the contrary is alleged 
and proved (Sakharam ¥v. Sitabai, I. L.R. 3 Bom. p. 858). 
It was held in the latter case that the full-sister and not 
the half-sister is entitled to succeed as heiress to the 
estate of a deceased brother. 

7. According to the Bengal High Court, a sister cannot 
be heiress to a deceased brother under the Mitakshara, (Mt 
es Kumari v. Sree Kanta Neogi, Sev. 460, 9 I. L. R. 
Cal. 

8. In the North-West, the title of a sister to inherit 


" was set up in a case for the first time in the Privy Council. 


But the Judicial Committee refused to enter upon the 
question. (Koer Golab Sing v. Roa Kurun Sing, 14 M. I. 
A. 176.) 


9. In the Punjab, among the Sikhs and Jats the 
sister is excluded by long established usage, (Punjab 
Custom, p. 70.) 

10. In Madras, it used to be held formerly that a sister 
cannot inherit as heiress to a deceased brother, (Chinna- 
Samin v. Kootoor Chinna Narain, Madras, Dec. of 1858, 
175). But in a later case, it has been held by the Madras 
High Court that a sister is entitled to succeed, Kuttir 
Ammal v. Radha Krishan Ayam, 8 Mad. H. C. 88. Mr. 
Mayne in his treatise on Hindu Law takes exception to 
this decision. But it has been approved by the Madras 
High Court in the case of Luksman Ammal v. Timvengada 
(I. L. R. 5 Madras, 245). The question is very ably dis- 
cussed in the judgment delivered in the latter case. The 
natural claim of the sister is so great that it is certainly 
desirable to admit her in the list of heirs, if it be possible 
to do so consistently with the texts. 

11. “Where sisters inherit, as in the Bombay Presi- 
dency, they take equally. The unendowed has not pre- 
ference over the one provided for, as in the cdse of 
daughters, (Bhagirati Bai v. Baya, I, L. R. 5 Bomb.p. 264.) 
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12. The property inherited by a sister from her deceas- 
ed brother is stridhana ; and the course of inheritance to Thees 
such property is apparently the same as that in respect of *#ke2 23 
the estate inherited by a daughter from her father, as $= tot 
laid down in Vijaya Rangama v. Laksman, 8 Bomb. p. 264. 

18. The principle on which Nilkanta includes sisters 
among Gotrajas, would also place the daughters of all 
male Gotraja Sapindas among the same class of heirs. PA td 
But it has been ruled that even im Gujrat, where the 2m heire 
authority of Mayukha is paramount, the paternal aunt Bombay 
cannot be recognized as a Gotraja Sapinda. (West and 
Buhler, page 131. 

14 It is now settled that in the Bombay Presidency 
the widows of Gotraja Sapindas succeed as heiresses where ‘Wido 
their husbands would succeed, if they lived. In the case Baca 
of Lalubhai v. Mankuverbai it has been ruled that the 
widow of a first cousin on the paternal side has a title to 
succeed in preference to male Gotraja Sapindas who were 
seventh in descent from the common ancestor. There is 
nnot any authority for the ruling in the Mitakshara or in 
‘she Mayukha, but it is based on positive acceptance and 
“usage. (I. L. R. 2 Bomb. 395; I L. R. 5 Bomb 110) 

15. The widow of a collateral does not take an abso- ‘Wid 
lute estate in the property which she inherits as Gotraja 90 mot 
Sapinda of her husband’s agnates Bharman Gavda v., #0.8bs 
Rudrapa Gavda, I. L R. 4 Bomb. 181. 

16. According to the Benares School females who are 
is not expressly named in the texts cannot inherit, (Gauri 
v. Rukko, I. L. R. 3 All. p. 45.) 





Srorron VIII. 


SAMANODAKAS. 

1. On failure of Sagotra Sapindas, the inheritance 

0) t beyond the seventh 
egree, known Se ROT a a ear -2.common male 
ancestor, in unbroken lines of male descent. Vrihat Manu 
says The relation of Sapinda ceases with the seventh » + 
degree, and that of Samanodakaship or connection by kas. 
a common libation of water extends to the fourteenth 
degree ; or, as some affirm, itreaches as far as the memory 
of irth and name extends. 
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2. Samanodakas are not expressly mentioned in the 
text of Yajnyavalkya. But they are included in the term 
Gotrajain the text. Jimutavahana takes the word Gotraja 
to denote only Gotraja Sapindas But, according to 
the plain meaning of the word, it denotes Sapindas as well 
as Samanodakas. Vijnaneshwar takes the word to mean 
Sagotras. He is, therefore, obliged to put the Samanodakas 
before Bandhus who are, according to him, Sapindags_con- 
nected by blood through females 

. The order of succession laid down by Vijnaneshwar 
is open to the objection that, according to 1t, Samano- 
dakas inherit before Sapindas of diffeient Gotras. Where- 
as according to the texts of Manu, Apastamba and other 
holy sages, Sapindas whether of the same or of different 
Gotra, have priority over Samanodakas. It1s quite pos- 
sible that the Bandhus were not recognized at all by any 
other legistator besides Yajnyavalkya The Bandhus 
being recognized by the Sanlhita of Yajnyavalkya, Vijn- 
aneshwar, in conmenting upon the same, found it incum- 
bent upon him to reconcile the text of Jogeeshwar witbae 
that of Manu and Apastamba. There were but two way. I, 
open to him. Hecould place the Bandhus either before or 
after Sahulyas in the text of Manu.* DBandhus being so 
defined by him as to include a very large number of dis- 
tant cognates, he could not place them before Sakulyas. 
There were also other considerations which apparently 
led him to reject that alternative. If Sakulyas be 
placed after Bandhus, then the plain meaning of the word 
Gotraja, in the text of Yajnyavalhya must be narrowed 
so as to denote only Sagotra Sapindas. Then again, the 
Sakulyas must be interpolated in the text of Yajnyavalkya 
after Bandhus instead of being held to be included in the 
class Gotraja. All this involves at<a, and a Hindu law- 
yer would avoid such atea, if possible In the case under 
consideration, the alternative was between at<@ and in- 
appropriateness on the one hand, and the necessity of 
admitting that there is an irreconcileable difference 
between the texts of Rishis. The consideration of in- 


ey * eum ofauiq wey ag ya Haq | 
wa oe URE: Wer: firs <a aT 1 
Manu IX, 189. 
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appropriateness led Vijnaneshwar to reject the alternative 
of placing Bandhus before Sakulyas. To reconcile an 
apparent difference between Yajnyavalkya and Manu he 
would have resorted to any mode of interpretation, however 
objectionable. But he was legislating for the country ; 
and he could not expound the texts of the sages, in such 
manner, as to lay down rules which could never be accept- 
able to the people. The difficulty arvse in consequence 
of the definition of the term Sapinda which Vijnaneshwar 
accepted. If he could define the term so as to include 
& very small number of near cognates, he might have 
placed the cognates before the distant agnates called 
Samanodakas. But the conception of sapindaship, 
finally worked out by Jimutavahana was unknown in 
Vijnaneshwar’stime. The author of the Mitakshara could 
not see how the brother, the nephew, or the paternal 
uncle could he connected through the Parvana Pinda. 
Far less could he see how the maternal relations can be 
shown to be connected by Parvana Pinda. He therefore 
defined the term Sapinda to denote all the descendants 
£ acommon ancestor within certain degrees. But this 
definition necessarily included a very large number of 
distant cognates who could not well be placed before 
Samanodakas. 

4, At a later time, Jimutavahana showed that it is 
better to define the term Sapinda in such manner as 
to denote only those who are connected through the 
Parvana Pinda. Even before Jimuta, it was shown by 
Aparaditya that connection through the Parvana Pinda 
exists between brothers, nephews, paternal uncles, &c. 
Jimuta shewed, for the first time, that the connection 
exists between maternal relations also. Thus the word 
Sapinda was defined so as to include agnates within three 
degrees in the paternal line, and also cognates in the 
maternal line within the same number of degrees. The 
number of cognate Sapindas being reduced by the defini- 
tion adopted by Jimutavahana, he placed them before 
Sakulyas. But Vijnaneshwar could not hit upon the 
definition suggested by Jimutavahana, at a later time ; and 
he was obliged to place cognate Sapindas after agnate 
Samanodakas. 
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Sreotzon IX. “ 
BANDHUS OR COGNATE SAPINDAS. 


_ 1. Cognate Sapindas or Bandhus succeed after Gotra~ 
withthe |jas according to Jagnyavalkya’s text. Gotrajas, according 
mmoeption of to Vijnaneshwar, include all agnates descended from a 
lore non al) | known common ancestor. The result is, that the cognates 


tes ° ° 
seed after |cannot succeed so long as there is a single agnate. The 
reer daughter’s son succeeds as anear heir. But he does so 


under special texts. "With the exception of the daughter’s 
gon, no cognate can inherit while there is any agnate or 
gnuti as we say. 

2. Cognates are Sapindas of different Gotras. All 
those who are descended from a common ancestor, and 
ee are within seven or five degrees are Sapindas, according to 

Vijnaneshwar’s definition of the term. It must be obvi- 

‘ous that these Sapindas cannot be all of the same Gotra. 

Those descended from a male ancestor, in unbroken lines 

of male descent, are of the same Gotra But those con- 

nected by blood through females must be of differen; 

Gotras to that of the common male ancestor, and his male 

descendants. 

8. With regard to the succession of cognates Vijna- 

The order neshwar says—“ On failure of agnates, the cognates are 

Bong cog Heirs. Cognates are of three kinds: related to the person 

nates so far himself, to his father or to his mother, as is declared by 

expressly in the following text— The sons of his own father’s sister, 

phara. the sons of his own mother’s sister, and the sons of his 

own maternal uncle, must be considered as his own cog- 

nate kindred. The sons of his father’s paternal aunt, the 

sons of his father’s maternal aunt, and the sons of his 

father’s maternal uncle, must be deemed his father’s cog- 

Virdha Sata- nate kindred. The sons of his mother’s paternal aunt, the 

In the Mitak- sons of his mother’s maternal aunt, and the sons of his 

ee mother’s maternal uncle must be reckoned his mother’s 
cognate kindred.” ; 

‘“‘ Here by reason of near affinity the cognate kindred 
of the deceased himself are his successors in the first 
‘instance : on failure of them, his father’s cognate kindred, 
or if there be none, his mother’s cognate kindred. This 
must be understood to be the order of succession here 
intended.” (Mit. chap. IJ, Sec. VI.) 
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4. There was, at one time, considerable doubt as to apparent 
whether the nine Bandhus enumerated in the texts quoted ™conssten 
in para. 1 of the above extracts, are the only cognates Mitakshara 
who succeed as heirs, or is the enumeration of Bandhus the deoisio: 
only illustrative, and not exhaustive. The question is now” 
set at rest by the judgment of the High Court of Calcutta 
in the case of Amrita Kumari ». Lakhi Narayan Chackra- ,Amrite 
varti, (10 W. R 76) and by the judgment of the Privy Lekhi Near 
Council delivered about the same time, in the case of 
Giridhari Lal ». Government of Bengal, (2 Suth, P ,Gridhart 
C. R 160.) of Bengal. 

5. There can be no doubt as to correctness of the 
actual decision in the two cases cited above. But on 
referring to the original in the Mitakshara, it appears , The actu: 


that the question should never have arisen. It is simply che eaben 


impossible that Vijnaneshwar, after defining the term Teeaeerae 
Bandhus as denoting all the Bhinna Gotra Sapindas tonable. 
should, in the same breath, quote such texts as are pal- 
pably inconsistent with his definition. This fact alone 
should have sufficed to indicate that there must be some 
srror in the translation. It has been laid down that the 
enumeration of cognates, in the texts in question, is illus- 
trative, and not exhaustive. But such a view is incon- 
sistent with the interpretation put upon the text by other 
authoritative writers; and the wording of the text leaves 
little scope for the view now generally taken. 

6. The fact is, that the distinction between the word 
Bandhu which is used in the commentary portion, and the , bg sup 
word Bandhava which 1s used in the texts, has not been sistenoy is 
noticed The words Bandhu and Bandhava sometimes Jooking tf 
mean the same thing. But Bandhava literally means the @istinetio 
son of a Bandhu, and Bandhava is not unfrequently used Bandhavs 
to denote a cognate brother as we say. The cognate 


brothers are : 
1. Paternal aunt’s son (fawere a). 
2. Maternal aunt’s son (wlzqiqa) 
38. Maternal uncle’s son (wIgwy4). 
7. The enumeration of the cognate brothers of a man 
himself and of his father and mother, is the immediate ,,22¢°" 


object of the texts ; and in that respect the enumeration Bandhas 
is exhaustive. Vijnaneshwar quotes the texts, not in exhausti 


The texts 
do not enu- 

erate 

andhus 
either ex- 
haustively 


or by way of 
filustration. 


The object 
which the 
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order to enumerate the cognate heirs, but as an authority 
for the principle which he has laid down for determining 
the order of succession among the very large number of 
cognates whom he has admitted as heirs. The person 
nearest in point of kinship succeeds as heir to the decease 

person according to the text of Manu. But, considering 
the definition of cognate relationship adopted by Vij- 
naneshwar, it is net possible to see at once that there can 
be any principle for determining who are nearest in point 
of kinship, and who are remote. Vijnaneshwar, therefore, 
quoted the texts to shew that, the Bandhus may be classi- 
fied in such manner as to admit of the application of the 
test of nearness of kinship to determine their order of 
succession, ‘The texts and their application in other 
Sinritis shew that the Bandhavas of the father and mother 
are regarded as Bandhus of the son. It, therefore, 
follows that the Bandhus of the father and mother 
are Bandhus of the man himself. The result 18, that the 
Bandhus of the paternal grandparents and other distant 
ancestors are excluded from succession. The number of 
heritable Bandhus is thus materially diminished ; and a 


commentator the same time a principle is found for determining the 


in quoting 
the texte. 


order of succession among those who are recognized as 
heritable Bandhus. The Bandhus of a man himself are 
his cognate sapindas related through his mother. The 
cognate sapindas related through the father’s mother are 
father’s Bandhus; and the cognate sapindas related 
through the mother’s mother are mother’s Bandhus, 
That cognates related through the father’s and mother’s 
mothers are cognates of the man himself, follows from 
the texts of Vridha Satatapa which define who the 
Pitri Bandhavas and Matri Bandbavas are. The Pitri 
Bandhavas being Bandhus, the Pitri Bandhus are Bandhus. 
The grandfather’s Bandhavas are not considered aa 
Bandhus ; and his Bandbus are not Bandhus for purposes 
of heirship, though they be within the prescribed degrees 
from the common ancestor. 

8. That the word Bandhava, in the text of Vridha 
Satatapa, is used to denote cognate brothers, follows from 
the fact that all three Bandhus in each class stand on 
the fSoting of brothers. In this view it is not at all sur- 
prising that while a man’s paternal aunt’s son is classed 
among his own Bandhus, his father’s paternal aunt’s son 
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is classed as a Pitri Bandhava. Cognates related through 
the daughters of the family must be called Atma Bandhus. 
For there is no reason whatever for calling them father’s 
Bandhus. But if the text be taken to classify and to 
give examples of Bandhus of each class, then the man’s 
own paternal aunt’s son would be Atma Bandhu. But his 
father’s paternal aunt’s son would be Pitri Bandhu; and 
in that case, it would be difficult to say under which class 
the sister’s son, or the brother’s daughter’s son, or the 
uncle’s daughter’s son ought to be placed. 

9. The factis, that the texts of Vridha Satatapa declare 
only who the Bandhavas are. On going through the 
texts, it would appear that there can be only three Ban- 


a ee The t] 
dhavas or cognate brothers to the same man, viz.: Bansh 


1. Paternal aunt’s son. 
2 Maternal aunt’s son. 
8. Maternal uncle’s son. 


The Pitri Bandhavas or Bandhavas of the father are 
Bandhus to the son; but they are not necessarily all Pitri 
Bandhus of the son. Of the three Pitri Bandhavas two 
are Pitr: Bandhus of the son. But the father’s paternal 
aunt’s son though a Pitri Bandhava is not a Pitri Bandhu 
in relation to the son, but an Atma Bandhu. 
10. According to Vijnaneshwar’s definition of the term 
Sapinda, the relationship exists mainly between persons 


connected by blood. Now, connection by blood between oer 
Be 


cognates may be either— 


1. Through mother. 

2. Through father’s mother. 

8. Through mother’s mother. 

4. Through the daughters of the family. 


Vijnaneshwar says that Bandhus are of three classes, 
namely, 1. Own Bandhus. 2. Father’s Bandhus. 8. 
Mother’s Bandhus. 

From the enumeration of the Bandhavas in the text 
of Vridha Satatapa, and from the very meaning of terms, 
Atma Bandhu, Pitri Bandhu and Matri Bandhu, it 
appears clear that— 

1. Atma Bandbus are those connected through .aother, 
2. Pitri ditto ditto father’s mother, 
8. Matri ditto ditto mother’s mother. 


$02 BANDHUS OR COGNATE SAPINDAS, 


For reasons already stated, those connected by blood 
through the daughters of the family are also Atma 
Bandhus. 

11. Vijnaneshwar has classified the Bandhus in such 
manner as to render it possible to apply the principle of 
nearness of kinship, and to determine the order in which 
the several classes succeed. But the difficulty 18 solved 

The princi- Only partially. The classes are not clearly defined in the 
le of spin; Mitakshara; nor is there any rule laid down in it for 
hasbeen = determining the order of syccession among those inclad- 
applicable to ed in each class. It has been held by the High Court of 
ceeorienot Bengal, that the order of succession among the Bandhus 
succession of each class is to be determined on the principle of 
Bandhus. spiritual benefit. But as most of the cognates who 

inherit according to the Mitakshara are altogether ncapa- 
ble of conferring any benefit, the principle 1s clearly 
inapplicable in the case of Bandhus, even supposing that 
poutithat § there is sufficient authority for itm the other authorita- 
pitowather ie. tive works of the Benares school. (Ganesh Chandra Ray 
v. Nilkamal Ray, 22 W. R. 264) 

12, The Enghsh text-writers have not even attempted 
to solve the question; and their works throw no light 
on the subject. 

13. Pandit Raj Coomar Sarvadhicari has done a great 
deal towards the solution of the question. But the learn- 
ed Pandit has not noticed the distinction between the 
words Bandhu and Bandhava referred to above; and he 
has reconciled the supposed inconsistency of Vijnanesh- 
war by interpolating certain words in the text of Vridha 
Satatapa, so as to change its meaning altogether. 

14. From what has been already stated, 1t will appear 

prim, that the cognates called Atma Bandhus succeed first, 
Succeed frat and that they are of two classes, namely, 


pee cinseee 1. Those related through the daughters of the family, 
2. Those related through the mother. 


According to the principles laid down in the Mitakshara, 

1. Atma the former are entitled to succeed before the latter. As 

pandhus in between cognates related through the father and the 

line. mother, preference is given to those related through the 

father.“ On the same principle it must also be allowed 

Bindhentn that the Atma Bandhus ex parte paterna ought to have 
fhematernal priority over cognates ex parte materna. 
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15. Atma Bandhus who are related through the 
daughters of the family are of the following classes :— 


1. Those in relation to whom the proposttus is atma 


Atma Bandhu ez parte materna. enone veal 
2. Those in relation to whom the propositus is Pitri lines olaasi- 
Bandhu. © 


8. Those in relation to whom the propositus is 
Matri Bandhu. 


16. In relation to the daughter’s son, son’s daughter’s 
son and grandson’s daughter’s son of himself and of 
his four ancestors, the propositus is Atma Bandhu ex parte 
materna. 

17. In relation to the daughter’s grandson and son’s 
daughter’s grandson of himself and of his four paternal 
ancestors, the propositus 1s Pitri Bandhu 

18. In relation to the daughter’s daughter’s son and 
son’s daughter’s daughter’s son of himself and of his 
four paternal ancestors, the propositus is Matri Bandhu. 

19. Among Atma Bandhus ew parte paterna the order 
of succession 1s, therefore, as stated above. Diagram No. 
I at the end of this section will illustrate what 1s stated 
here as to the order of succession among Atma Bandhus 
ex parte paterna. 

20. The order of succession among Atma Bandhus 
ex parte materna is illustrated by diagram No. 2. The 
Atma Bandhus ex parte materna are of the following 
classes :-— 


1. Those in relation to whom the propositus is 
Atma Bandhu ex purte paterna. These are all _ Atma 
agnate Sapindas of the maternal grandfather. fie cinter 
2. Those in relation to whom the propositus is Atma ines class 
Bandhu ex parte materna. 
8. Those in relation to whom the propositus is 
Pitri Bandhu. 
4, Those in relation to whom the propositus is 
Matri Bandhu. 


21. It is to be observed here that the wealth of a 
Sapinda is taken by his nearest Sapinda, according to the 
well-known text of Manu. From that text, it follows that sapina 
the relation of Sapindaship must be mutual. Among SP mu 
agnates the relation of Sapindaship is always rantaal 


But among cognates, it is not so in a few cases. In order 
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to determine whether any persons are heritable cognates 
of the propositus “it is necessary to see whether they are 
related as Sapindas to each other.” (Murad Bahadoor »v. 
Udai Chand, I. L. R. 6 Cal. 119.) Unless Sapindaship 
is mutual, one cannot be the heir of the other. The 
following illustration will make this clear: 


a Ss SO OU OS 


ae | 





Tol 


A is the father of the deceased proprietor. 8, S, 8, and 
S, are the successive male descendants of A. S, is the 
daughter’s son of 8, Now S, being within six degrees 
from the father of the propositus he is Sapinda to the 
latter. But A the father of the propositus is in the 
mother’s line of S,, and as he is beyond the fifth degree 
commencing from §,, he is not a Sapinda to §,. Nor is 
the propositus Sapinda to §;. The relation of Sapinda- 
ship is not mutual; and the one cannot be heir to the 
other. 

The order of succession among cognates according to 
the Mitakshara ought 1t seems, to be as follows— 


{ 1. Daughter’s son, son’s daugh- 
ter’s son, grandson’s daughter’s 
1. Atma Bandhus | son of the propositus. 
exparte paterna to| 2. The same of his father. 
whom the proposituss 8 The sameof his grandfather. 
is Atma Bandhu ez-| 4. The same of his great-grand- 


=a parte materna. father. 
They 5. The same of his great-great- 
grandfather. 


( 6. Daughter’s grandson and 
son’s daughter’s grandson, of the 


at htm 2, Atma Bandhus | P7opostius. 


: 7. The same of his father, 
the paternal exparte aterna to ; 
‘ine. mo ae oan ane propositus 8. The same of his grandfather. 


fathi. pea: 9. The same of his great-grand- 
32 Aime that’ Pitri Bandhu. father. 
ha maternal priorit, 10. The same of his great-great- 


orandfather. 
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( 11. Daughter’ 8 daughter’ s son 
and son’s daughter’s daughter's 
son of the proposttus. 

ex parte paterna to 12. The same of his father. 
whom the ae situs * 13. The same of his grandfather. 
is Matri Bandkea | 14. The same of his great-grand- 
° father. 
15. The samevf his great-great- 
grandfather. 


' 16. Son, grandson, zreat-grand- 
son of the maternal grandfather. 
4. Atma Bandbus 17. The same of the maternal 
ex parte materna to great-grandfather. 
whom the propositus{ 18. The same of the maternal 
is Atma Bandbu ex great-great-grandfathcr. 


parte paterna. 19. The great-great-grandson of 
the three maternal ancestors, in 
order. 


20. Daughter’s son, son’s daugh- 
56. Atma Bandhus ter’s son, grandson’s daughter’s 
ex parte materna to son of the maternal grandfather. 
whom the propositus{ 21. The same of the maternal 
is Atma Bandhu ez Sora: agree 
parte materna. 22. The same of the maternal 
_great-great-grandfather. 


' 23. The daughter’s Seater done 
son’s daughter’s grandson of the 
os 6. Perapenty age maternal grandfather. 
whor nar Auer propane ein 24. The same of the maternal 
is Pitri Ban F (ee great-grandfather. 
° 25. The same of the maternal 
great-great grandfather. 


" 26. The daughter’s daughter’s 
. son, and son’s daughter’s daugh- 
7. Atma Bandhus ter’s son of the maternal grand- 
ex parte materna to father. 
whom the propositus 27. The same of the maternal 
is Matri Bandhu. great-grandfather. 
28. The same of the maternal 
\_great-great-grandfather. 


39 
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29. The son, grandson arid great- 
grandson of the father’s maternal 
grandfather. 

8. Pitri Bandhus 30. The same of the father’s 
to whom the proposi- maternal great-grandfather. 
tus is Atma Bandhu 31. The same of the father’s 
ex parte paterna. maternal great-great-grandfather. 

32. The great-great-grandson of 
the three maternal ancestors of 
the father, 1n order. 


" 83. The daughter’s son, econ 
ae daughter’s son, the grandson’s 
bes clas Wrassieoeiics daughter’s son of the father’s 
ia aye 5 t dhu maternal grandfather. 
ies ae oe ie 34. The same of the father’s 
ee pre wnat maternal great-grandfather and 
oreat-great-grandfather. 
35. Daughter’s grandson and 
10. Pitri Bandhus Ree daughter’s grandson of the 
to whom the proposi-< father’s maternal grandfather. 
tus is Pitri Bandhu. { 36. The same of the father’s 
maternal great-granudfather. 


37. Daughter’s daughter’s son 
dessa and: son’s daughter’s daughter’s 
Aedes oa son of the father’s maternal grand- 


tus is Matri Bandhu. , father. . 


maternal great-grandfather. 


r 89. The mother’s maternal grand- 
father, his son, grandson, great- 
: grandson. 
Re ansaght Dilan 40. The mother’s maternal great- 
is Pitri Bandhu} grandfather, his son, grandson, 


great-grandson. 
CP Parle PAteT Ne: 41. The great-grandson of the 
mother’s maternal grandfather 
and great-grandfather. 
' 42. The daughter’s son, the son’s 
18.‘ Matri Bandhus daughter’s son, and the grandson’s 


to whom the aha fag daughter’s son of the mother’s 
tus is Atma Bandhu maternal grandfather. 


ex parte materna 43. The same of the mother’s 
|_ maternal great-grandfather. 


~ rem ~ 
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( 44. Daughter’s grandson and 
15. Matri Bandhus | son’s daughter’s grandson of the 
to whom the proposi-< mother’s maternal grandfather. 
tus is Pitri Bandhu. 45. The same of the mother’s 
(maternal great-grandfather. 


46. The daughter’s daughter’s son 
and the son’s daughter’s daugh- 
Pe sgh prea ter’s son of the mother’s maternal 
~ grandfather. 
fus is Matri Bandhu. 47, The same of the mother’s 
maternal great-grandfather.* 


SUCCESSION OF STRANGERS. 


1. On failure of Bandhus the succession devolves on 
pupils and fellow-students according to the text of 
Jagnyavalkya. But in order to reconcile it with the texts 
» of other Shmritis, Vijnaneshwar has laid down that after |The pre. | 
(blood-relations, the preceptor succeeds first, then the Vedas suc- 

upil, and then the fellow-student Acharya or preceptor fault of -” 
is one who invests with the sacred thread, and teaches blood-rela- 
the Vedas. In these days, the famly Guru generally 
officiates as Acharya, at the time of investiture with the 
thread. But the Gayatri Guru, as he 18 called, has very 
little to do with the subsequent education of the boy. The 
study of the Shmriti and the Mimansas has, in these days, 
taken the place of the Vedas. The few who read the 
Vedas commence their study at a later period of their 
lives, and their connection with the preceptor can never 
be so strong as to entitle the Bhattacharya of these days 
to inheritance. 

2. The Tantric and Vaishnav Gurus of these days 
sometimes claim the inheritance of their disciples. But, he Tan- 
as they donot teach the Vedas, they are not certainly #49804 | 
entitled to claim as Acharyas. In one case cited in the Gurusare , 
Vyavastha Darpan, p. 293, a Vaishnav Gossain claimed to claim as 
to be heir to the disciple of his father. But the claim *“°"7* 
was dismissed. By custom, however, if proved, a Guru 
may succeed. (Jagadanand v. Keshavanand, W. Q. for 
1864, p. 146 ) 


* It is hardly necessary to note that m each of these 47 classos of 
herftable copnatos, the nearc: excludes the more remote. 
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8. The succession of the pupil and of fellow-students 
has become obsolete, for the same reason that has made 
the succession of Acharya obsolete. 

4. As Sudras can never have a preceptor, pupil or 

On failure fellow-student of the Vedas, their estate goes by escheat 
_. to the king on failure of blood-relations. 
cestothe 5. The estate of Kshatryas and Vaishyas goes to the 
inthe caseo king on failure of heirs down to the fellow-student. 
(Mit. chap. II, sec. VI, para. 6.) 

6. According to the Shasters, the king cannot take 
the estate of a Brahmin, under any circumstance. On 
failure of heirs down to the fellow-student, the estate of 
a Brahmin goes to some Brahmin learned in the Vedas, 
and in default of a Brahmin learned in the Vedas, the 
estate goes to Brahmins generally. Such is the law 

Collector according to the Shasters. But it has been held by the 
of Musull- Privy Council that, on the death of a Brahmin without 
venkata _—heirs, his estate may be taken by the king, though the 

king would, in such case, be under an obligation to give 
the same according to the direction of the Shasters. 
Their Lordships observed as follows :— 

‘‘ For the exposition of the Hindu law on the point, it 
is unnecessary to go back further than the Mitakshara. 
That treatise, the highest authority on the law of inheri- 
tance, in the part of India where the zemindaree, the 
subject of the suit, is situate, comprises, amongst other 
authorities, the passage of Manu which 1s principally 
relied upon. It is, however, from the consideration of 
the whole chapter of the work, and of the different 
authorities which are there collected, taken together, 
that we are most likely to arrive at a right conception of 
that law.” 

“The important passages are in articles 8, 4 and 5 of 
chapter II, sec. VII. 

‘“‘ From these it would appear that the beneficial enjoy- 
ment of a Brahmin’s property ought not, on his death 
without heirs, to pass to the king; that it ought, in some 
way or another, to pass to other Brahmins. “But the 
texts also show that it 1s not to pass to Brahmins gener- 
ally, pr even to any definite or well-ascertained class of 
them. The persons to take the beneficial interest are to 
be Brahmins having certain spiritual qualifications; they 
are to be pure in body and mind, and are to have read 
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the three Vedas. If this be the law, it seems to imply a 
wer of selection; and a right of possession, at least 
intermediate, of the property in somebody. It cannot 
be supposed that the first Brahmin who could lay hands 
upon the property of a member of his caste dying with- 
out heirs was to hold it, subject perhaps to the condition 
of showing, that he possessed the personal qualification 
which the law requires. 

It appears to their Lordships, that the passage quoted 
by Mitakshera from Nareda, in the very section which 
cites the prohibition of Manu, shows what the law in its 
utmost strictness was. That passage is—“If there be 
no heir of a Brahman’s wealth, on his demise it must 
be given ito a Brahmana, otherwise the king is tainted 
with sin.” In other words, the king is to take the pro- 
perty, but to take it subject to the duty, which he cannot 
neglect without sin, of disposing of it at his discretion 
amongst Brahmins of the kind contemplated in the 

eceding texts. (Collector of Masulipatam v. Cavaly 
Netikata Narainappah, 1 P. C. J. page 753.) 

Before concluding this chapter, it is necessary to refer 
to the decision of the Privy Council, in the case of 
Katama Natchiar v. Rajah of Sivaganga, commonly 
known as the Shiva Ganga case. In that case, it was/ 
held that there may be two courses of descent in respec 
of the property of the same man If a childless member: 
of an undivided family dies leaving separate and self- 
acquired property, then his interest in the undivided 
property lapses in favour of undivided coparceners ; but; 
his separate property 1s taken by his widow, or other near’ Shivagan, 
heir living at the time. As observed in the judgment 
of the Privy Council, “there is coparcenariship between 
the different members of aunited family and survivor- 
ship following upon it. There is community of interest! 
and unity of possession between all the members of the 
family, and upon the death of any one of them, the others, 
may well take by survivorship that in which they had 
during fhe deceased’s lifetime a common interest and 
common possession. But the law of partition shows tha 
as to the separately acquired property of one member of 
a united family, the other members of the family have 
neither community of interest, nor unity of possession. 
The foundation, therefore, of a right to take such pro- 
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As to reunited coparceners the law of the Mitakshara 
Reunion is the same as that of the Dayabhaga, though there is 
considerable difference between the two great authorities 
as to the interpretation of the texts on the subject. The 
share of the reunited coparcener is not extinguished by 
his death ; nor does it go to widow or daughter as separate 
property. But the same is taken by the reunited uterine 
brothers only if there be such. In default of such, the 
reunited half-brother and the separated brother of the 

' whole blood take equal shares. 

‘ According to the Mayukha, and the decisions of the 
Bombay High Court, reunion can take place only between 
persons who originally separated. Vyvahara Mayukha, 
Bombay edition of 1826, page 143; Vishwanath, Gunga- 
dhar v. Krishnajee Ganesh, 3 Bombay H.C. Rep. p 69. 
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| CHAPTER X. 


Section I. 


THE LAW OF INHERITANCE ACCORDING TO 
THE DAYABHAGA. 


1. It has been already stated that, in the Bengal) 1. ito 
School of Law, sons do not by birth acquire any right in| property ts 
the property of the father, and the principle of succession| €=" Pete" 
by survivorship 1s unknown in the Dayabhaga system.,|sradation.¢ 


The male issue of a man succeeds him after his death by or other be 
inheritance, and not by lapse as under the Mitakshara. fhen anan 
When a man dies or becomes degraded, or when he etre. 
enters into a religious order, his right to his property 
is extinguished, and his legal heirs succeed to his estate. 
Until the death of the father, even sons can have no legal 
right in the paternal wealth. The succession to the 
property of deceased persons goes by inheritance, and not 

y survivorship even in the undivided state. 

2. Though Jimutavahana calls his work Dayabhaga 
or Partition of Heritage, he deals with the subject in : 
such manner, as to make partition superfluous and un- ,Jimytes 
necessary. According to the Mitakshara, the shares of treatise on 
the members are ascertained, for the first time, when ‘ 
partition takes place. Until partition, the members have 
no shares. They have an interest in the family pro- 
perty. They are entitled to maintenance, while the] 5,4, cane 
property remains joint They are entitled to demand Dayabhage 
partition, at any time. But until partition, no one can o¢ peck eset 
say what share will be allotted to any coparcener, when Put the tit 
that takes place, But, under the Dayabhaga, the shares mer. 
are already ascertained ; and by partition nothing more 
is done than the allotment of specific portions of the 
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artition among brothers should be equal, and because 
fn the absence of special texts to the contrary, partition 
is always equal. If any of the Aurasa sons predecease 
\ the father leaving male issue, the sons of the predeceased 
‘gon take his share. The partition between the uncles and 
the nephews is not equal; the grandsons take the 
of their father, under special texts. 

10. Thus the éexts relating to partition are incor- 
porated in the law of Inheritance; and as the texts which 
ed the theory of ownership by birth are explained 


ad 





away, partition has no importance whatever in the Bengal 
school of law. There is no survivorship or succession 
according to the Dayabhaga; and survivorship being 
impossible, according to the Dayabhaga system, partition 
cannot make any important change in the rights of the 
coparceuers. 

11. In the case of succession by brothers of the whole 

toextent and of the half-blood, the status of being separated or 

Sel unseparated makes some difference in the rights of the 

affected by claimants. But even in such a case the shares are vested 

eronar at the time of the death of the last owner; and the 

pened subsequent partition or reunion can effect no change 
whatever in the rights of the parties. 

12. Upon carefully considering the law as laid ‘down 
in the Dayabhaga, it will appear that the law relating to 
partition has been practically repealed by it; and that 
the law of Inheritance as laid down init, makes partition 
quite superfluous, except for the purpose of determining a 
legal status. 





Section IT. 


THE PRINCIPLE OF SPIRITUAL BENEFIT. 


1. It is generally held as beyond question that the 

The princi- principle of spiritual benefit is the sole fopndation of the 
ple of spiri- theory of inheritance propounded in the Dayabbaga 
pases benefit and that heritable right and order of succession art 
ease determinable on that principle alone, in cases govera 


ayabhags by the Bengal School. ‘The doctrine was laid down 


3 *- 


the first time, in the case of Guru Govinda Shaha ¢. 
Ananda Lal Ghose; and as there is a great deal in the 
Dayabhaga that apparently supports it, the doctrine has 


x of 
yoy 


hoon scoepted, without question, by the. Courts of Law 
and by the profession. In one of the English essays at the 
ené of the Bengali treatise on Hindu law which 1 publish- 
ed‘last year, [ showed for the first time, that Jimuta 
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. cates pee 
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weve ously held the doctrine; and that as he has aban- _ Thatis 


7 it finally, it is not to be accepted by his followers. 
Although I had never any doubt in the matter, yet, 
considering the weight of authority, I published my 
views with great diffidence, at the time. The essay on 
the subject has been since approved by the learned Presi- 
dent of the Faculty of Law of the Calcutta University, 
and by some other distinguished lawyers in the country ; 
and I incorporate the same with additions in this work, 
as I believe that the discussion will not be altogether 
profitless to the practical lawyer. 

2. In the chapter on the Rules of Interpretation 
I have already stated that when several reasons are given, 
in successive clauses, for the same position, or whe 


When 
several rea 


several interpretations are proposed of the same text, thelsons are. 


iven for the 


reason adduced last, or the interpretation proposed last, Bie oor, 
ought to be accepted as correct, and everything elsejtion, in suc. 
ought to be rejected as being untenable or open to objec clauses, the 
tion. Hindu law books are written in the style in which given is tobe 
& pundit would argue with an adversary or pupil. The sccepted. 


object of the author 1s to establish the truth of his doctrine 
any how He gives a reason at first; but if he finds the 
same to be untenable, he gives another; and soon until 
the adversary or the pupil appears to be silenced altogether. 
Such being the case, the reason last given or the doctrine 

ropounded last, is meant to be accepted as unexceptionable 
in the opinion of the author; and nothing could be more 
erroneous than to accept everything that is stated by the 
author, in any part of his work. The author must 
discuss the subject under his consideration as fully as 
possible; and in order to do so, he has to urge all that 
ean be said in favour of his position. But he never 
expects that his adversary or his pupil will accept every- 
thing that he says. 

8. One single instance will suffice to show that what 
is stated in the first instance in a Hindu law book is 
not meant to be accepted as correct law. In chap. XI, 
sec. II, para. 80 of the Dayabhaga, Jimutavahana says 
—‘ It has been shown by a text before cited, (sec. I, 


instance 


Where the 
reason last 
given is by 
way of addi- 
tional sup- 

ort it is not 

oO be accep- 
ted as correct: 
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56) that on the decease of the widow in whom the suc- 
cession had vested, the legal heirs of the former owner, 
who would regularly inberit bis property, if there were 
no widow in whom the succession vested, namely, the 
daughters and the rest succeed to the wealth. There- 
fore the same rule 1s inferred a fortori in the case of 
the daughter and daughter’s son whose pretensions are 
inferior to the wife’s.”” The reason here given for the 
doctrine that the estate taken by daughters 1s similar to 
that taken by widows, can by no means be accepted as 
correct. Forif the fact of the daughter’s pretensions 
being inferior to those of the widow’s be the cause of the 
similarity then the estate taken by the daughter’s son 
and other remoter heirs must be equally limited. The 
reason first adduced being thus untenable, a second reason 
is given in para. 31, which 1s unexceptionable. 

4, Any number of instances of a similar nature may 
be cited from the Dayabhaga to show that what is stated 
in the first instance, or what is stated by way of addi- 


i. tional support (3rya) in the end is not to be accepted as 


law for practical purposes. But the rules of interpreta- 
tion to which I here refer, are so well-known among the 
native Pandits of the country, that it is hardly necessary 
to cite authorities in support of them Had the commen- 
tary of Sreekishen been translated into English, then 
the Judges of the superior Courts of law would have 
seen how important the rules in question are; and what 
grave mistakes have been made by ignoring them. That 
the rules in question have never been brought to the 
notice of the Bench is not to be wondered at, when it is 
remembered that the systematic study of the original 
works of Hindu law is neglected altogether; and that 
the works of Mr. Mayne, Cowell and Macnaghten are 
prescribed as text books for even native candidates for 
admission to the bar of the Courts of Law. The Daya- 
bhaga, Mitakshara, &., are no doubt difficult to master. 
But nothing 1s easier for a native than to remember or 
to understand the few short and simple texts ou the 
interpretation of which the whole fabric of Hindu law 
is baged. But instead of being required to study the 
original texts, the native candidates for admission to the 
bar are made to chew the dry bones of the law in the 
English text books and translations, which are not only 
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indigestible but are very often adulterated with foreign 
matter. 
5. The judgment of the High Court in the case of 
Guru Govinda Shaha v. Anand Lal Ghose was delivered 
by the late Mr Justice Mitter. That the great lawyer 
of the age should have fallen into such an error is due 
in a great measure, to the use of English translations 
which are necessarily valueless. ’ 
6. It may be asked that if the doctrine of spiritual 
benefit is erroneous, then why does Jimutavahana or his 
commentators rely upon it so often? But on carefully simuta 
going through the Dayabhaga, chap. XI, it will appear neyenronet 
that Jimuta very seldom relies solely upon the principle art ae 
of spiritual benefit in support of his conclusions. In port ot his 
order to establish the heritable right of the son, the °ncluson™ 
widow, the daughter, the daughter’s son, &c., Jimuta has 
in every case quoted express texts, and has then referred 
to the capacity of the heir to benefit the soul of the 
deceased as an additional reason, or what is called tech- 
nically erywa Itis not, therefore, correct to say that 
Jimuta relies upon the spiritual principle only, in any 
case. 
7. The question still remains—why does Jimuta rely 
upon the doctrine at all? The fact 1s, that the doctrine my, reason 
as elaborated by him is very ingenious, and the author is why Jimuta 
naturally very partial to it The doctrine was an open spiritual 
question long before Jimuta’s time. In defining the term theouy he, 
Sapinda in the Acharadhya of the Mitakshara, Vijna- of his work. 
neshwar says— 
“The word sapinda ia a compound word made up of 
sa and pinda Sa or samana means ‘same’ and pinda, 
‘body’. The word sapinda, therefore, means a person 
who has particles of the same body Sapinda relationship 
thus exists through connection of the parts of the same 
body. For example, there is sapinda relationship be- 
tween the son and his father by reason of the connection 
of the parts of the son’s body with those of his father’s, 
In this way there 1s sapinda relationship between him 
and his grandfather and others by reason of the connec- 
tion of his body with theirs through the father. »+Thus 
with the mother, by reason of the connection of his body 
with the mother’s. Likewise with the maternal grand- 
father and other (kinsmen) through the mother. And so 
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even with the mother’s sister and. her brother and other 
(maternal relatives) by reason of their connection with the 
same body. So also with the paternal uncles, paternal 
aunts, and others. So with the wife by reason of her 
being a part of the same body. In this way sapinda 
relationship mutually exists between the wives of (dif- 
ferent) brothers (as also between them and their hus- 
band’s brothers, &c). Wherever, therefore, the word 
sapinda occurs, it should be understood to mean those 
Gaia who are connected togetber directly or indirectly 

y parts of the same body If sapinda relationship be 
alleged to be founded upon the connection arising from 
the presentation of exequial cakes, then no such relation- 
ship is possible with relatives connected through the 
mother in the mother’s line; nor with the sons of brothers 
and others. Mitakshara I, 52” 

This passage evidently shows that even before Vijna- 
neshwar’s time Sapindaship was by some defined as based 
on connection through the Parvana Pinda. 

8. Apararka, who lved and wrote a century after 
says— 

‘ That person who gives the water and the cake to any 
of the three paternal ancestors to whom the deceased was 
bound to present them, is a propinquous sapinda of the 
deceased; and the descendants of the person who may 
give the water and the cake to any of the ancestors to 
whom the deceased was bound to give them, are also pro- 
pinquous sapindas of the deceased. Among these the 
uterine brother is a nearer sapinda to the deceased than 
any other propinquous kinsman, because he presents the 
water and the cake to the same ancestors to whom the 
deceased was bound to present them The nephew is a 
little more 1.emote than the uterine brother, because the 
former gives a cake to his father which has no connection 
whatever with the deceased. The son of the nephew is 
more remote than the nephew himself, because the son 
presents two pindas—to his father and grandfather— 
which have no connection whatever with the deceased. 
Similarly, any other description of brother, his son, and 
his grandson Apararka, Sanskmt Colleze MS 472.” 

Apararka thus got rid of the objection which Vijna- 
neshwar considered insuperable. Though Apararka thus 
made a very important step towards making the spiritual 
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theory acceptable, yet there is nothing said by him to show 
that Bandhus can succeed on the principle of spiritual 
benefit. In this state of things, Jimuta showed that it 18 
possible to include the Bandhus of the maternal line 
among Sapindas, or persons connected through the Parvana 
Pinéa. It was a great triumph, and it was impossible for 
"him not to make the utmost of 1. 

9. If the giver of the Parvana be accepted as the 
greatest benefactor then, whether reliance 18 made upon 
texts or upon the spiritual principle, the result 1s in a 
great many cases, much the same; and Jimuta and his 
followers could see no objection towards relying on the 
spiritual principle by way of etwa for ordinary purposes. 
Modern astronomers very often make their calculations 
on the geocentric hypothesis, not that they have any 
faith in it, but because the result 1s, in a great many 
cases the same, whether the geocentric or the heliocentric 
hypothesis is adupted as the basis of calculation Sup- 
posing that the givér of the Parvana Pinda is the greatest 
of benefactors to the soul of a deceased person, the 
spiritual principle would, in some cases at least, lead to 
the same result as express texts, 

10. Nothing, however, would be more erroneous than 
the position that the spiritual principle determines the 
right to heirship, or the order of succession. Srikishen grikishen‘s 
says in his commentary on pra. 33, sec. VI, chap. XI of Qbjgetion, | 
the Dayabhaga thatif the capacity to benefit the soul offspiritual 
the deceased person had been the cause of heritablel °°” 
right, then the person who gives Pinda to the deceased at 
the shrine of Gaya, or the person who throws his bones into. 
the holy waters of the Ganges ought to inherit before, 
all others. It ought to be remembered also that the 
Parvana Pinda is a sort of spiritual luxury—a most , Other ob- 
unnecessary one to those at least who are born again by (°° ™ 
transmigration. The most important shrads are those! 
which end with the Sapindikarana. If the sixteen shrads 
ending with the Sapindikarna be not performed, then the 
soul of the deceased remains in the state of a ghost. 
If the capacity to coufer spiritual benefit determined the 
course of inheritance, then it would go in the first instance} 
to the eldest son or other person who performs the 1 
shrads, and the order of succession would, in that case, be 
altogether different to that laid down in the Dayabhaga, 
and sanctioned by the sages. 
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clude only maternal relations within the limit of the 
Parvana Pinda. Having thus defined the terms, Jimuta 

i places Bandhus immediately after Gotrajas. Samanoda- 
kas are placed after Bandhus in the Dayabhaga. Bandhus, 
according to Jimuta, being limited to maternal relations, 
there cannot be much incongruity in placing them before 
Samanodakas or distant agnates 

17. According to the view of law laid dawn in the cases 
of Amrita Kumari v. Lakhi Narain and Giridharilal v. 
Govt., Vijnaneshwar admits such a large number of cog- 
nates in the list of heirs, that he could not place Sama- 
nadokas after them; and so he was obliged to place the 
former after all classes of agnates. But this order of 
succession is directly at variance with that laid down in 
the texts of Manu and other holy sages. 

18. The order of succession among agnate and cognate 
Sapindas, as laid down by Vijnaneshwar, is altogether in- 
complete; and his followers are diiven to their wits’ end 
to complete what he has left unfinished, without deviating 
from his general principles. If Vijnaneshwar’s definition 
of Sapindaship be accepted, then the task appears to be 
almost hopeless. This was another reason, why Jimuta 

Ieee a new definition of the term Sapinda. Accord- 


Is word Bandhu is defined in the Dhayabhaga to in- 


ing to Vijnaneshwar, the descendants of a common ancestor 
ithin seven degrees and five degrees are all Sapindas. 
Jimuta rejects this definition as inapplicable in the chapter 
on inheritance. Jimuta lays down that in matters relat- 
ing to inheritance, only those persons are entitled to be 
called Sapindas, between whom and the deceased some 
connection exists through the Parvana Pinda. As Parvana 
Pinda is offered to the three paternal and maternal ances- 
tors only, Sapindaship, through the Parvana Pinda, 
cannot exist between persons removed more than three 
degrees from a common-ancestor. The number being 
thus reduced so as to be within manageable limits, Jimuta 
was enabled to lay down the order of succession with due 

regard to symmetry and completeness. ~ 
imuta'sde- 19. Jimuta’s definition of Sapindaship follows from the 
pindamay very etymology of the word, and is also supported by the 
eocepted textsf Manu and Baudhayana cited in paras. 37 and 40 of 
iritual sec. I, chap. XI of the Dayabhaga. To make the defini- 

ry b ° . 
jected. tion, and the order of succession based upon it, more 
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acceptable, Jimuta has very often referred to the spiritual 
theory by way of erya or additional support. The addi- 
tional reason must be rejected as untenable, and at 
the same time superfluous. The theory fails altogether. 
For on the one hand, heritable right is found to exist in 
persons who have not any capacity to benefit the soul of 
the deceased proprietor; and on the other hand, those 
persons who perform acts most beneficial to the deceased 
are very often excluded altogether. If capacity to bene- 
fit the soul of the deceased were the cause of heritable 
right, then the son-in-law would be one of the heirs to 
maies, as they are to females; and instead of those who are 
connected through the Parvana Pinda which 1s only an 
unnecessary luxury from a spiritual point of view, the 
following persons would be heirs before all others : 


1. Persons who perform the 16 shrads ending — Persons wh 
the Sapindikarana. puso to 
\3 ritual 


The person who performs shrad at Gaya. 
eory. 


2. 

8. The person who throws the bones of the deceased| 
in the holy waters of the Ganges. 

4, The person who gives his daughter in marriage. — 

5. The person who takes his daughter in marriage. 


20. Then again under the spiritual theory, maternal 
relations would not be heirs at all. According to Jimuta’s 
definition of the term Sapinda and Bandhu, maternal rela- 
tions are Sapindas and Bandhus, and are, therefore, enti- 
tled to inherit under the texts of Manu and Jagnyavalkya. 
Jimuta says that persons who give Pinda to the same 
ancestor are Sapindas. This interpretation follows from  ypaternai 
etymology of the term. Butit cannot be said that a relations 
person by giving Pinda to a deceased ancestor always heirs under 
benefits the souls of third persons who used to give Pindas {pe cperitual 
to the same ancestor in their lifetime. ‘The deceased 
ancestor, who 1s worshipped, gives a share of the Pinda, 
offered to him, to his deceased agnates. But he does not 
give any share to cognates; and Pindas given by the 
cognates*of a deceased person cannot benefit his deceased 
cognates. In fact, there cannot be the least doubt as to 
the maternal relations not having any capacity to benefit 
the soul of a deceased person Yet Jimuta admits *them 
in the list of heirs. The fact is, that heritable right is 
based upon texts of law, and not upon capacity to benefit 
the soul of the deceased proprietor. 
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£1. It is true that Jimuta has attempted to show that 
maternal relations are capable of benefitting the soul of 
the deceased, through the Parvana Pinda. ‘“ Wealth” 

!says Jimuta “ can be of use to the owner either by enjoy- 
ment or by being employed in acts of religious merit. 
When aman is dead, enjoyment is no longer possible, 
and it is but proper that his wealth should be applied in 
acts of religious merit. During a man’s lifetime, he is‘ 
bound to give Pindas to his maternal ancestors. On his 
‘death, his wealth may, therefore, be taken by maternal 
(relations who give Pindas to the same ancestors, and thus 
petro acts which are productive of religious merit to 
him.” But this reasoning is directly at variance with the , 
fundamental principles of the Dayabhaga; and it would 
be a great mistake to suppose that it 1s unexceptionable 
in the opinion of the founder of the Bengal school. 
When a man dies, his ownership in his property is extin- 
guished. But the above reasoning is based upon the 
assumption that, even after death, the soul of a deceased 
person has a sort of guasz ownership in the property left by 
him to his heirs. 

22. It may be said by an advocate of the spiritual- 
theory that the maternal uncle and the rest give Pindas to 
the maternal ancestors of the deceased, and thereby benefit 
him by performing a duty which the deceased was bound 
to perform, in his lifetime. But it ought to be remem- 
bered that the duties enjoined by the Shasters, are bind- 
ing only on the living, and not on the dead. Were it 
otherwise, a shrad could not be performed on the 11th 
day of the moon, or any other fasting day. But fasting 
and other acts of religious merit are enjoined only on 
the living. During a man’s lhfetime, he is bound to per- 
form the Parvana of his paternal and maternal ancestors. 
But the duty ceases to be binding as soon as he dies; 
and if, after his death, any other person gives Pindas to 

| the same ancestors, he does so, on his own account; and 

the soul uf the deceased proprietor is not in the least 
benefitted, except in cases in which the Pinda # offered 
‘to his paternal ancestors. 

23. The duty to perform the Parvana of maternal 
ancestors arises only when the paternal ancestors are 
worshipped. When a man is dead, he cannot worship his 
paternal ancestors with Pindas. It follows, therefore, 
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that after death, the obligation to worship maternal ances- 
tors can never arise. It is, m fact, a great mistake to 
suppose that the maternal uncle and the rest of a deceas- 
ed person can benefit his soul, by giving Pindas to his 
maternal ancestors. Jimuta does not put their right on 
that ground, but on the ground that a portion of the 
wealth of a deceased person is required by the Shasters 
to be set apart for shrads ; and that ip default of givers 
of enjoyable Pindas, it 1s but proper that the wealth 
should go to the givers of Pindas to the maternal ances- 
tors. (Dayabhaga, chap. XI, sec VI, para 13.) 

24. From what is stated above, it will appear that the 
claim of one important class of heirs, recognized by Jimuta, 
cannot be based upon any capacity in them to benefit| 
the soul of the deceased. It has been also seen that per- | 
sons, such as the son-in-law, who are declared by Jimuta , 
himself to be capable of benefitting the soul of the: 
deceased, are yet not inciuded in the list. Then again: 
the Parvana Pinda is only a sort of unnecessary luxury. 

On the spiritual principle, the performer of the 16 shrads | 
ending with the Sapindikarana, and other persons men- 
tioned in page 323 ante, have a much ligher claim. 

25. Itthus appears that according to Jimuta’s own 
exposition of the law, the principle of spiritual benefit 
does not help in the least in determining who are the 
heirs to a deceased person. The principle, as propounded 
in the Dayabhaga, is very ingenious, and as it leads to the 
true result in some cases (provided that the giver of the 
Parvana, is admitted to be the greatest of benefactors 
to the soul of a deceased person) Jimuta has given it 
great prominence throughout chap. XI of the Daya- 
bhaga. But, as a principle, it 1s altogether untenable, 
and Jimuta and his commentators have ultimately aban- 
doned it, and have relied on texts only (Dayabhaga, chap. 

XI, sec. VI, para. 33; Commentaries on the same by 
Achuta and Sreekishen) 

26. It is thus seen, that heritable right does not depend mpeoraerc 
on the speitual principle. Nor does the order of succession succession i 
depend on that principle. If the theory of spiritual mmedby 
benefit be accepted as the test for determining the order” 
of succession, then the givers of secondary Tindas frould soul ofthe 
inherit after all the givers of primary Pindas. But proprietor 
according to the Dayabhaga, the father’s daughter’s son 


Order of 
succession 
Getermina- 
ble by texts 
and indica- 
tions con- 
tained in 
texts. 
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inherits before grandfather and paternal uncle. It would 
be said that the three secondary Pindas given by the 
father’s daughter’s son, are of greater efficacy than the 
two primary Pindas given by the paternal uncle. But 
there 1s no authority whatever by which it can be deter- 
mined whether three secondary Pindas are greater than 
equal to or less than two primary Pindas. There is 
authority for the position that primary Pindas are of 
greater efficacy than secondary Pindas. But whether a 
larger number of secondary Pindas are of greater efficacy 
than a smaller number of primary Pindas is a question 
as to which it is impossible to give any answer, one way 
or the other. From the order of succession laid down in 
| the Dayabhaga, 1t appears that the brother’s grandson, 
who gives only one Pinda in which the deceased partici- 
pates, inherits before the father’s daughter’s son who 
gives three secondary Pindas enjoyable by the deceased. 
lit thus appears that the person who gives a larger 
jnumber of secondary pindas, does not always take before 
one who gives a smaller number of primary Pindas. 

27. As between givers of primary Pindas, it appears 
that the brother’s grandson succeeds before paternal uncie, 
It 1s said that Pindas given to a nearer ancestor are of 
greater efficacy than those offered to more remote ances- 
tors. Butthereis no authority for this position; and 
instead of admitting that Pindas given to nearer ances- 
tors are of greater efficacy, it 1s much better to say that 
the descendants of a remoter line cannot succeed so long 
as there is an heir of the same class, in a nearer line. 
Where a text of law is postulated, it should contain the 
fewest number of words. Jimuta has indeed, 1n one place, 
said that Pindas given to a nearer ancestor are of greater 
efficacy than those offered to distant ancestors. But as 
Jimuta has himself ultimately abandoned the spiritual 
theory, his followers are not to accept blindly whatever 
he has said, in any part of his work, in support of that 
theory. 

28 From what is stated above, it will appear that the 
law of inheritance, as laid down in the Dayabhaga, is 
based on texts and indications contained in texts. Jimuta 
himsélf admits that such is the case (Dayabhaga, chap XT, 
sec. VI, para. 33) and the commentators of the Daya- 
bhaga declare the fact in unmistakeable terms. Even 


\ 
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if Jimuta or his commentators seriously laid down the 


spiritual theory, still for reasons already stated, it could 
‘not be accepted by their followers 


Srecrron ITI. 
SAPINDA RELATIONSHIP. 


1. It has been seen that, according to the Mitakshara, 
Sapinda relationship exists between the descendants of 
@ common ancestor, within certain degrees. V1ijnanesh- 


i war takes the word Pinda to mean body; and, according 


"to his interpretation of the literal meaning of the term, 


all are Sapindas who are descended from a common 
ancestor either on the mother’s side or on the father’s. 
But the denotation of the term is limited according to 
the Mitakshara by the following text— 


SHAT THES’ wea: fea: Marq | % 
afawar faatia wate ey fate: a 


[After the fifth degree on the mother’s side, and the 
seventh degree on the father’s, Sapinda relationship ceases. 
This is the rule among all classes. | 

2. This definition of Sapindaship necessarily includes a 
very large number of cognates under the term, and if it be 
accepted then 1t becomes exceedingly difficult to deter- 
mine whether those cognates should succeed before or 
after Sakulyas. Jimuta, therefore, rejects Vijnanesh- 
war’s definition of the term; and lays down that, in 


atters relating to inheritance, only those persons are 4%, 


imuta’s 
finition of 


to be considered as Sapindas, who are connected through the term 
, cc 99 ‘< Sapinda, 
the Parvana Pinda. If the part “ Pinda” means “ Par- is based ‘in 


vana Pinda”’ then the meaning assigned to the term 
Sapinda by Jimuta would follow from its etymology. As 
an additional reason for the interpretation proposed by 
Jimuta, he urges that the text— 
ST GAT SUT TY Was VT | 
Manu, IX, 187. 
is immediately preceded by the text— » 
woruraeal ara) fay fra: sae a | 
Be: TATA St THAT AIT | 


capacity to 
give Pindas. 


$28 SAPINDA RELATIONSHIP. 


[To three must libations of water be given; to three 
must balls of rice be given. The fourth is the giver ; 
the fifth has no concern | 

8. The latter text shews that, in the text immediately 
following, the word Sapinda means persons connected 
through the Parvana Pinda. 

4, Jimuta also quotes a text of Baudhayana which 


‘supports his view that in matters relating to inheritance 


,the relation of Sapindaship extends over three generations 
in ascent and descent; and also that Sapindaship means 
connection through the Parvana Pinda. (Dayabhaga, 
chap. XI, sec. I, para. 37.) 

5. Ifit be admitted that Sapindaship means connection 
through the Parvana Pinda, then the relationship can exist 
only between three generations in ascent and descent, on 
the side of the father and of the maternal grandfather. 
The Parvana shrad is one of the several kinds of Shrads 
celebrated in honour of deceased ancestors. The Parvana 
shrad, as its very name indicates, is celebrated on certain 
‘festival days inthe year. In 1t the three paternal and the 


The persons three maternal ancestors are worshipped together with 


who are con- 
ted 


Cc 
through the :the main object. But as there isa text which enjoins that 


ne 
th 


The Parvan 
is not the 


their wives. The worshipping of the paternal ancestors is 


the maternal ancestors must be worshipped whenever the 
Pinda is given to paternal ancestors, the result is that the 
ancestors on both sides are worshipped in the Parvana. 
6. Asa shrad, the Parvana 1s not of much importance. 
The most important shrads are those which are cele- 
brated within the year after a man’s death. It is by 
these 16 shrads that the soul of the deceased rises from 
the condition of a ghost to that of a Pitri or ancestor, 
As Hindus believe in the transmigration of soul after 
death, the Parvana Pinda can benefit the ancestor only by 
being converted into fleshmeat, if he 1s born as a demon, 


} 
: 
s 


sor into hay if he is born as a cow, or into wine if he is 


most impor-' born in an aboriginal caste. But this sort of benefit is 


tant of 
sbrads, 


too attenuated and imaginary to be deemed of any import- 
ance. Practically the Parvana shrads are vy seldom 
celebrated even by the orthodox. With the exception of 
the Pandits of the country, few people know even that 


{there are other kinds of shrads besides the 16 preta 
;shrads, the anniversary shrad, and the nandimukh shrads 


which are celebrated on auspicious occasions such as 
marriage. 
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fe It suits, however, the purpose of Jimuta to base 
bi definition of Sapindaship on the Parvana shrad. His 
theory of spiritual benefit may be rejected. But his de- 
finition of Sapindaship must be accepted by his followers. 
That definition follows from the very etymology of the 
word, and is supported indirectly by the text of Manu, 
and directly by the text of Baudhayana. The definition 
of the term Sapinda is the key to the, Dayabhaga system 
of inheritance; and the student will do well to study 
carefully all that Jimuta says on the point (Dayabhagu, 
chap. XI, sec. [, paras. 37-42) 

8. The Parvana Pinda may be given to a man directly 
by his— 


1. Son. 

2 Grandson. 

3. Great-grandson. Persons 

4. Daughter's son. titled to per 
orm rar- 

5 Son’s daughter 8 son. Sonaand ai 

6 Grandson’s daughter’s son. therefore, 
Sapindas. 


All these are givers of the Pinda; and the deceased is 
the receiver. They are, therefore, all Sapindas of the 
deceased, being related through the Pinda. 

9. The worshipping of the paternal ancestors being; pyimary an 
the main object in parvana, the pindas given to paternal 
ancestors are called primary pindas; while those given 
to maternal ancestors are called secoridary pindas. The: 
pindas given by the son, grandson and great-grandson 
are primary pindas; while the pindas given by the 
daughter’s son, &c., are called secondary pindas. 

10. If the soul of a deceased person can be benefitted Pergons wh 
at all by the parvana shrad, then the only persons whoonthe 
can benefit him directly are "those mentioned above. But Pay cosets 
as the paternal ancestors of the deceased give him a share Vers of Par- 
of the pindas offered to them, they also are supposed to 
benefit the soul of the deceased. At all events, the 
paternal ancestors are sapindas to the deceased,for the same 
reason on which the son, grandson and great-grandson of 
the deceased are sapindas to him. The paternal ancestors 
were the receivers; and the deceased was the giver of 
pindas in his lifetime. They are, therefore, sapindas. pt lal 

11. The son, grandson, great-grandson, daughter’s son, das in whic 
&c. of the three paternal ancestors give pindas in which participates 


42 
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the deceased participates. They are also, therefore, 
sapindas to the deceased. 
oseine 12. The maternal ancestors do not give any share of 
versof the pindas offered to them. But the deceased gave pindas 
Sarsous ta to them in his lifetime; and they are, therefore, sapindas 
whom the , to the deceased. 
bound to 18. The sons, grandsons, great-grandsons, the daugh- 
ae ter’s sons, &c. of the three maternal ancestors give pindas 
to the same persons to whom the deceased was bound 
to give in his hfetime. The maternal uncle and the rest 
confer no benefit whatever on the soul of the deceased. 
Their sapindaship 1s based upon something like the axiom 
—<* Things which are equal to the same thing are equal 
to one another.” 
14. From what has been stated above, it will appear that 
the following are sapindas according to the Dayabhaga: 
clashed” Be oe scr eer) \ His son, grandson and 


according to’ Pindas to the deceased great-grandson. 


the nature of 4; 
she aerate f directly. 


cashes, 2. Givers of secondary) His daughter’s son, son’s 
pindas directly to the pdaughter’s son, grandson’s 
deceased. daughter’s son. 


The three paternal an- 


i and givers of shares 
pindas, give shares ¢ a octors, 


after death. 

4. Givers of primary 
pindas indirectly to the 
deceased. 


The son, grandson and 
great-grandson of the three 
paternal ancestors. 

The daughter’s son, son’s 
daughter’s son, and grand- 
son’s daughter’s son of the 
three paternal ancestors. 

6. Receivers of secondary The three maternal an- 
pindas. cestors. 


7. Givers of primary nail The son, grandson and 


8. Receivers of Phare 


5. Givers of secondary 
pindas indirectly to the 
deceased. 


das to the receivers of }great-grandson of «the three 
secondary pindas. maternal ancestors. 


The daughter’s son, son’s 
daughter’s son, and grand. 
son’s daughter’s son of thi 
three maternal anceatora. 


8, «Givers of secondary 
pindas to the receivers of 
secondary pindas. 
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By defining the term sapinda, as stated above, and by 
showing that maternal relations are connected through : 
the parvana pinda, Jimuta was enabled to reconcile Manu 
and Apastamba with Jajnyavalkya; and to make the order 
of succession equitable, symmetrical and complete. 

15. The daughter’s grandson and certain other near 
relations do not come under Jimuta’s definition of sapinda; 
and are not heirs at all. In this respect it may be said 
the order of succession Iaid down by the founder of the 
Bengal school is inequitable. But it ought to be borne 
in mind that almost all the cognates were virtually ,Jimutas 
excluded under the Mitakshara. If the daughter’s grand- excludes a 
son, &c could succeed at all according to Vijnaneshwar, near cog. 


they could do so only as Bandhus. But as Bandhus are pees pao 


placed in the Mitakshara after all classes of agnates the 409% steater 
former were practically excluded. Jimutavahana would natural 


say—** I have done all that is possible for the cognates. cognates. 


It is true that I have excluded a great many of those 
who are called Bhinna Gotra Sapindas in the Mitakshara. 
But in the first place, it 1s at least not quite certain that 
all the Bhinna Gotra Sapindas can succeed as heirs under 
the Mitakshara. Even admitting that they are all heirs 
according to Vijnaneshwar, still it must be obvious that 
they were practically excluded, being placed in the list 
after all agnates—sapindas and samanodakas. I have 
rather been too partial towards the cognates. I have 
placed the daughter’s sons of agnate sapindas among the 
nearest class of heirs. I have placed the maternal rela- 
tions before agnate sakulyas. I am unable to do more 
for the cognates consistently with the texts.” 





Section IV. 


THE ORDER OF SUCCESSION TO THE ESTATE 
OF MALE PERSONS. 


fia 1. Sons. 


According to the spiritual theory, the eldest son ought 
to stand first in the list of heirs. But in spite gf all 
that is said by Jimuta in favour of the theory, he very 
seldom takes it as his guide in determining the order of 
succession. It is by express texts, and by indications 
contained in express texts, that Jimuta has worked out 
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his system. Manu says that “after the death of both 

parents, the brothers should divide the paternal heritage 

equally.” (Manu IX,104.) On account of this and simi- 
\Jar other texts in all the Sanhitas, the sons all take 
equally. 

There are certain texts which authorize unequal parti- 
tion to a certain extent. But, lke the author of the 
Mitakshara, Jimut: maintains that, in this age, unequal 
partition is illegal. (Dayabhaga, chap. ITI, para. 27.) 

A son who is in the mother’s womb, at the time of the 
father’s death, is entitled to inhe1it (Sreekishen on Daya- 
bhagn, chap. I, para. 20; Raghu Nandana’s Sudhitawa). 
Adopted soni. 40 adopted son takes a third share of the adoptive 

father’s heritage, where there 1s an Aurasa son born after 
‘adoption. A son adopted by the widow of a deceased 

‘person takes the estate which previously vested in the 
widow, in the same manner as a posthumous son. 

By sec. I of the Widow Marriage Act (No. XV of 1856) 
it is declared that the son begotton on a widow remar- 
ried under the Act should be considered as legitimate. 
But there is nothing in the Act on which it can be 
held that the son of a re-married widow should take 
'a larger share now than he was entitled to under the 

Son of re- Sbasters, when widow marriage prevailed in the country. 
married The son of the re-married widow is included among 
; secondary sons by the sages; and the Paunervaba cannot, 
‘therefore, take an equal share with an Aurasa under the 
Shasters. The Widow Marriage Act has removed all legal ° 
obstacle to the re-marriage of widows; and has declared * 
that the issue of such marriage would be legitimate. ' 
But the Act does not expressly provide that the Pauner-, 
vaba of the present day will have the same status as that} 
. of the Aurasa; and, in the absence of any express provi-\ 
sion in the Act, it may well be contended that the Hindu \. 
law must prevail, and that the Paunervaba can take only 
the share of a secondary son. 


annem 
s0n 


LP “eal 


2. Grandson. 


The spiritual theory as well as express texts support 
Siete of the grandson to the second place in the List 
of heirs. 


Grandsons by different fathers take the share of their 
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wae frearary frett atarererat | 
(See Dayabhaga, chap. ITI, p. 28.) 


Where there are sons as well as grandsons by pre- 
deceased sons, the grandsons take the shares of their 
respective fathers. This would hardly follow from the 
spiritual theory. (Dayabhaga, chap III, page 23 ) 


3. Great-grandson? 


Jimutavahana says that there are no express texts in 
favour of the great-grandson ; (Dayabhaga, chap. XI, sec. 
I, para. 85) and asserts that the right of the great-grandson 
is deducible from the spiritual theory only. But the fact 
is that the great-grandson is a sapinda, according to 
Jimuta’s definition, and he, therefore, succeeds under 
the text of Manu, quite irrespective of the spiritual 
theory. There 1s also a text which expressly declares the 
heritable right of the great-grandson. (See the Commen- 
tary of Sreekishen with reference to para. 22 of chap. III. 
Dayabhaga). As the latter text 1s quoted in Raghu 
Nandana, Ratnakar and other standard works, the fol- 
lowers of Jimutavahana cannot but admit its authority. 
Whether the text of Katyana be admitted or not, the 
heritable right of the great-grandson follows from the 
text of Manu, so often quoted by Jimuta himself In 
para 33, sec VI, chap XI, Jimutavahana has ultimately 
admitted that heritable right is founded on texts, and not 
on the spiritual theory. His assertion in para 34, sec. I, 
chap. XI, must, therefore, be regarded as untenable in his 
Own Opinion. 


4. Widow. 


The order of succession to the estate of a sonless man 
is laid down by Jimutavahana on the basis of the texts of 
Jajnyavalkya and Vishnu quoted in paras 4 and 5 of 
sec. I, chap. XI of the Dayabhaga These texts, and 
the indications contained in them are the sole foundation 
of the laggy of inheritance, according to the Dayabhaga. 
The conclusions deduced from the texts are made to 
appear as supported by the spiritual theory. But that 
theory, taken as an independent guide, would either lead 
to no result at all, or to results very different from those 
actually arrived at in the Dayabhaga. The widow does 
not benefit the soul of the deceased by the parvana 


Widow dc 
not give Ps: 
vana Pinds 
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pinda. Jimuta has shewn that the widow benefits the 
soul of her husband in other.ways. (Dayabhaga, chap. 
misagesann XI, sec. I, para. 44) But the very style in which 
ofhorvight. Jimutavahana enumerates those benefits shows that he 
does not attach much importance to them. With regard 
to the widow and other female heirs, Jimuta has admitted, 
in express terms, that their heritable right is based upon 
express texts. (Dafabhaga, chap. X1, sec. VI, para. 11.) 
The texts of Jajnyavalkya and Vishnu are in favour 
of the widow’s right to succeed in default of male issue. 
But there are texts in other Shmritis which declare the 
widow to be entitled only to maintenance. Vijnanesh- 
war reconciles the conflicting texts by laying down that 
the widow takes the separate and self-acquired property of 
her husband. Butif the husband dies as a member of a 
joint family, without leaving any separate or self-acquired 
property, then the widow gets only maintenance. Consi- 
dering Vijnaneshwar’s conception of joint-ownership, it is 
obvious that he could not allow the widow or daughter 
of a deceased member in a joint family to take his place. 
Jimutavahana saw that the joint co-ownership theory of 
Vijnaneshwar would not allow the widow, the daughter 
and daughter’s son to inherit, where the last owner was a 
member of a joint family At the very outset of his work, 
Jimuta has, therefore, shewn that the joint co-ownership 
theory is untenable. According to the distinct co-sharer- 
In default ship theory, propounded by Jimuta, there can be nothing 
oro widow 1 to prevent the widow and the rest from inheriting even 
the heireven where the deceased owner was a member of a joint 


deceased family, at the time of his death. According to the 


member of a Dayabhaga theory, the several co-sharers in an undivided 
joint family. family hold definite shares of the family property, even 
* before partition. The result is, that after the death of 
any co-sharer, his right to his share being extinguished, 
there is a vacancy as to his share; and by the law of 
cause and effect, the widow, the daughter or other next 

heir living at the time, becomes the owner of that share. 
The widow takes a qualified estate, the nature of which 
Where there Will be discussed 1n the next chapter. Where there are 
are sovermey Sever@ widows they all take equal shares (Janoky Nath ». 

all take equal Mathura Nath I. L. R. 9 Cal. 580.) 

On the death of any one widow, the surviving co- 
‘widows take her share as the nearest heiress to their 
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husband. On the death of the last surviving widow, the 
estate goes to the next heir of the husband at the time. 


5. Unmarried Daughter. 


According to the texts of Yajnyavalkya and Vishnu, 
the daughter succeeds after the widow. There is no dis- 
tinction made in these texts between married and un- 
married daughters. But in paras. 4, 5, sec. II, chap. XI, 
Jimuta quotes the following texts of Phrasara and Devala. 


STAG wAG FAUT for wetagy aay Stet | 
Parasara, 
SUPA RYT QT WUT TIARA | 


Devala. 


On the authority of these texts, Jimuta has laid down 
that the unmarried daughter succeeds first, then the mar- 
ried daughter. 
In paras. 6 and 7 of the same section, Jimuta has tried to 
show that the father is spiritually benefitted by the mar- 
riage of his daughter at the proper age; and that, that is 
the reason why preference 1s given to the unmarried 
daughter. But the duty to give a girl in marriage is as 
binding on the grandfather, brother, &c. as it is on the Ground of 
father. Itis said that preference is given to the unmarried 
daughter on the ground that if an account of want of 
funds there be difficulty in getting her married, then her 
father’s soul would be in danger of being consigned to 
hell. But as the grandfather is required to give the un- 
married daughter of his deceased sons in marriage, 1t may 
on the same ground be said that the unmarried grand- 
daughter is entitled to inherit as heiress to her grand- 
father. In fact, the same reasoning would support the 
right of the daughter to inherit before the widow, if not 
/ before male issue. 
The fact is that the additional reason given by way of 
atya in para. 7 must be rejected as superfluous. In 
chap. XI, sec. VI, para. 11, Jimuta has admitted in express 
terms that the heritable right of female heirs is founded 
on special texts. 
After the death of the unmarried daughter, whgther the next 
before or after marriage, the married daughters or other heirs ater 


he death o 


next heir of the father succeed to the estate. Dayabhaga the unmer- 
chap. XI, sec II, para. 30. Tinoomoni v, Nibarun Chan- ter. 


dra, I. L. R. 9 Cal, 154. 


Mr. Mac- 
Naghten’s 
erroneous 
dictum. 


Nature of 
the estate 
taken by 
several 
daughters, 
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There is a passage in the Krama Sangraha which lays 
down “ that if a maiden daughter in whom the succession 
had once vested, and who has subsequently married, 
should die without having borne issue, the married sister 
who has, and the sister who is likely to have male issue, 
inherit together the estate which had vested in her. It 
does not become the property of her husband or others, 
for their mght is exclusively to a woman’s separate pro- 
perty.” From this Mr. MacNaghten concluded that 
‘If one of several daughters who had, as maidens, 
succeeded to their father’s property, die leaving sons, 
and sisters or sister’s sons, then, according to the law of 
Bengal, the sons alone take the share to which their 
mother was entitled to the exclusion of the sisters or 
sister’s sons.” (1 W. MacN. 24). This erroneous dictum 
of Mr MacNaghten is the foundation of the ruling laid 
down on the point in Mt. Bijia Devia v Mt. Unnapoorna, 
(38 D. 26) But the dictum and the ruling are directly at 
variance with what is stated in para 30, sec. II, chap XI 
of the Dayabhaga. The passage of the Kraina Sangraha 
on which the dictum is based, 1s only a verbal commentary 
on the text of the Dayabhaga. I. L, R. 9 Cal. 154. 

Jimutavahana says in the Dayabhaga that after the 
death of the unmarried daughter, the married daughter 
or other next heir of the father succeeds ; and not the 
husband as in the case of stridhan. Now, even in respect 
of stridhan, the husband cannot succeed if there be a son. 
Sreekishen, therefore, says that if the unmarried daughter 
dies after inheriting without leaving male issue, the hus- 
band does not take the estate, but the married sisters or 
other next heir of the father take it. Sreekishen does 
not mean to -say thatif the unmarried daughter dies 
after inheriting, leaving male issue, then her sons take the 
estate in all cases. He says that if she dies without 
leaving male issue, still the property does not go to the 
husband, but to the next heirs of the father. 

It has been held that on the death of one of several 
daughtes succeeding to the estate of their dece&ted father, 
the share of the deceased daughter goes by survivorship to 
the others, even though they be sonless widows at the 
time. (Amrita Lal Basu v. Rajani Kanta, 2 1. A. p. 118). 
But this is altogether at variance with what is laid down 
by Jimutavahana in para. 30, sec. II, chap. XI of the 


——a 
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6. Married daughter who has son or is likely to have son. 


According to the Dayabhaga, a sonless and widowed 
daughter cannot inherit. In the text of Narada quoted 
in para. 1, sec. II, chap. XI of the Dayabhaga, it is 
stated that the daughter succeeds, because she gives birth 
to a son who is like the son of a man himself. From 
this Jimuta deduces that a sonless and widowed daughter 
cannot inherit. The exclusion is on the principle cessante 
ratione cessat et ipsa lex, and is deduced from express 
texts, independently of the theory of spiritual benefit. 

A sonless and widowed daughter, re-married in the 
lifetime of the parents, inherits as heiress to her father, Widowed 
in default of nearer heirs, under Act XV of 1856. But and barren 
if she is a widow, at the time when the succession opens, Geusnea® 
then she is excluded. 


7. Daughter's sons. 


The daughter’s son is not mentioned as an heir in the 
texts of Jajnyavalkya or Vishnu. Jimuta has based his 
right on the texts of Manu and Vrihaspati quoted in 
paras. 19 and 20 of sec. II, chap. XI of the Dayabhaga 

The daughter’s sons, living at the time when the succes- Daughter’ 
sion opens, take equal shares in the maternal grandfather's s¢one* 
property. 

Daughter’s grandson cannot inherit as heir, according 
to the Dayabhaga. They are not sapindas, and there is 
no express text in their favour. 

The son’s daughter’s son and grandson’s daughter’s 
son of the propositus and of his three paternal and 
maternal ancestors are sapindas according to Jimuta’s 
definition of the term; and are, therefore, entitled to 
nherit, under the text of Manu, quite irrespective of the 
spiritual theory. But there is nothing said in the Daya- 
bhaga with regard to the son’s daughter’s son, &c. The 
Krama Sangraha, as translated in English, contains pas- 
sages declaring the right of the daughter’s sons of bro- 
thers, uncles and great-uncles. But, in the original 
manuscripts, the heritable right of these cognates is 
declared, not in the body of the work, but in marginal 
annotations. The margin annotations show that the 
pandits of the country were slowly recognizing the rfghts 
of those who are not expressly mentioned as heirs in any 
legal Code, but who are included in the term sapinda as 
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Bon’s defined by Jimuta. The succession of son’s daughter’s 
daughter's son, &c. being rare if not unknown im practise, the pundits 
iheir heri- would not at once declare that the Shastars are in 

their favour. But the necessary consequence of the Daya- | 
bhaga’s definition of the term sapinda was to include 
them all under the term. If there had been any autho- 
rity, the pandits would have probably excluded them 
altogether. But there 1s no authority for excluding 
them ; and as they came under the definition of the term 
sapinda, they are included in the list of heirs, by marginal 
annotations, and not in the body of the work. 

In this state of the authoritics, there were conflicting , 
decisions on the point. The question was referred in the 
case of Govinda Horehar v. Womesh Chundra Ray. 
(Suth. F B Ruling, p 176) to a Full Bench by which it 
was held that the passages in the Krama Sangraha 
which favour the right of the brother’s daughter’s son, 
&e. are interpolations. The fact 1s, that the passages are 
not interpolations, but marginal annotations. Whether 
there is any authority for their heritable right in the 
Dayabhaga, was not sufficiently considered in that case. 

The question was again referred to a Full Bench in the 
case of Guru Govinda Shaha v. Anand Lal Ghose Mazum- 
dar, (6 B. L R.p 25). In this case, 1t was finally laid 
down, on the theory of spiritual benefit, that the uncle’s 
daughter’s son is an heir ‘The actual decision, in the case, 
is unexceptionable, though the reasons on which it is based 
are erroneous. 

The right of the son’s daughter’s son, &c. to inherit 
being recognized, the question arises what 1s their precise 

in neiz Place place, in the list of heirs. The marginal annotations i 
the manuscripts of Krama Sangraha place the brother’ 
daughter’s son before the grandfather. But these mar 
ginal annotations are regarded as interpolations; and, 
on the principle of spiritual benefit, it has been held 
that the grandfather’s great-grandson 1s a nearer heir 
than the brother’s daughter’s son. (Govinda Pershad v. 
Mohes Chandra, 15 B. L. R. 35.) The fact is, that 
the marginal annotations are not interpolations. The 
marginal annotations are to be found in manuscripts 
neatiy a century old. And as Sreekishen lived in the 
beginning of the 18th century, it is likely that the anno- 
tations existed in the original copy written by the author 
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himself. The Krama Sangraha is not regularly used as 
a text-book by the pandits of the country. If 1t had 
been a regular text-book, then the marginal annotations 
could have been ascribed to the pandits and scholars of 
the country. Butthe Krama Sangraha is used by the 
pandits, not as a text-book, but as a valuable summary 
of the law of inheritance which may be referred to for 
the purpose of giving Vyavasthas , No pandit would 
think it worth his while to make a marginal annotation in 
the book. <And as the annotations in question are to be 
found in most of the manuscripts, 1t seems lInghly pro- 
bable that they existed 1n the original. At any events, 
the marginal annotations indicate what the current of 
opinion among the native pandits of the country 1s as to 
the point. They are very slow to admit the soa’s 
daughter’s son,&c But gianuting that the son’s daughter’s 
son, &c. are heirs, their can be httle doubt, in their 
opinion, that their precise places should be as assigned to 
them in the so-called interpolated passages of the Krama 
Sangraha. 

The law of inheritance propounded in the Daya- 
bhaga is based on texts and indications contained in texts. 
(Dayabhaga, chap. X1, sec. V1, pl. 33). Jimutavahana 
has recognized the nght of the daughter’s sons of the 
three paternal ancestors to inherit as Gotraja Sapindas, 
and on the principle of parity of reason he has placed the 
father’s daughter’s son and the grandfather’s daughter’s 
son before the grandfather aud great-grandfather. For 
the same reason, 1t must be admitted by the followers of 
the Dayabhaga, that the son’s daughter’s sons, &c. are 
all entitled to inherit as Gotraja Sapindas; and that as 
xotraja Sapindas, of a nearer line, they exclude the more 
remote ancestors and their descendants. 

The case of Govind Pershad v. Mohesh Chandra Sarma 
was decided, on the principle of spiritual benefit. But if 
pindas offered to paternal ancestors by sons, grandsons, 
&c. are of greater efficacy than those offered by their 
daughter’s‘son, &c., then why is it that Jimuta places the 
father’s daughter’s son before the grandfather. The 
fact is, that Jimuta relies on the spiritual theory, only 
when it suits his purpose, but not otherwise. » 

It has been held since that the son’s daughtei’s sons, 
&c. being Sapindas, they inherit before Sakulyas or remote 
agnates. Digumber v. Moti Lal, I. L. R. 9 Cal. 563. 
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divided, there it is not quite certain whether they all take 
equally, or whether the general rule applies. The text of 
Dayabhaga and the commentary of Sreekishen would 
support either view. But considering all possible cases, 
the best course seems to be to limit the special rule to 
cases where all the coparceners are undivided. This view 
would be consistent with reason and practice. 

Until recently, the decisions of the Bengal High Court 
were in accordance with the true meaning of the Daya- 
bhaga. (Tiluck Chandra Ray v Ram Lukhee Dassee, 2 W. 
R. 41; Kylash Chandra Sircar v. Gooroo Charun Sircar, 
3 W.R. 43; Shib Narain Bose v. Ram Nidhi Bose, 9 W. 
R. 87.) These decisions of the High Court are based 
upon an early case cited in 2 Macn. p 66. But all these 
decisions are overruled by a Full Bench, 1n the case of 
Raj Kishore Lahoory v. Govinda Chandra Lahoory, (I. DL. 
R. 1 Cal. 27) in which case 1t has been laid down that 
even in respect of undivided unmoveable property, the 
undivided brother of the whole blood has a superior right 
to that of the undivided brother of the half blood. The 

gore cee of decision is based cluiefly on the theory of spiritual benefit. 
y Govinda” iBut as Jimutavahana distinctly says that the text of 
I'L R 1 Gal } Yama applies to undivided immoveables, and that all the 
on. brothers whether of the whole or half blood take such 
property equally, the spiritual theory certamly does not 
apply. ‘“ What cana text not do; nothing 1s too heavy 
for a text” 18 a maxim of Hindu law, the application of 
which to sucha case 1s obvious In the judgment of the 
High Couitin the Full Bench case last cited, consider- 
able importance appears to be attached to the fact that 
in the tables of inheiitance in the Dayakrama Sangraha 
and in the commentary on the Dayabhaga, Sreekishen has 
given preference to the brother ot the whole blood. But 
the fact is that Sreekishen there gives only the general 
rules. The special rule as to undivided immoveables is 
not referred to in the Krama Sangraha: But the com- 
mentary of Sreekishen on the Dayabhaga distinctly 
shows that, in the opinion of the commentator, there 
is such a special rule, in respect of undivided immoveables 
where all the brothers, whether of the whole or of the half 
blood? are on the same footing as to association. 

As for the authority of Jagannath, it cannot outweigh 

that of the Dayabhaga, the Dayatatwa and the commen- 
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; yaoen. The decisions of the High Court 
regres - sue gerruled by the Full Bench were based upon 
been a  ©28¢ Which was in all probability decided on the 
wwaurity of the Vyavastha of pandits. The fact is, that 
there is, so far as | am aware, no difference of opinion on 
the point among the pandits of the country. In trying 
to interpret the passage in a different way, Jagannath 
has clearly failed ; and his authority is not sufficient to 
make his erroneous interpretation acceptable. 


10. Nephews and Grand-nephews. 
The order of succession among nephews is as follows : 


1. Sons of undrvided and 1eunited uterine brothers. 

2. Sons of step-bi others undivided or reunited and sons, 
of divided uterine brothers take si. .zultaneously, / 

8. Sons of step-brothers separated. 


In default of nephews, grandsons of the brothers of the 
whole and half blood inherit in the same order. 
Brother’s sons and grandsons take per caprta, ¢. e., they’ 
| take equal shares, and not the shares of their father (Brojafanagran 
~ Mohan v. Gauri Pershad, 15 W.R. 70, Gurucharan v pepuewe 
Kulash, 6 W. BR. 93; Broja Kishore v. Sree Nath Bose, capite. 
9 W. R. 463 ) 


11. Father's Daughter's Son. 


The father’s daughter’s sons take equally, and not 
according to their mothers. 

According to the commentators Sreekishen and Achy- 
uta, the son of the proprietor’s own sister, and the son 
of his half sister have an equal right of inheritance (D. 
K.S. chap. I, sec. X, para. 1; comment on Dayabhaga, 
chap. XI, sec. VI. 

The brother’s daughter’s son and the nephew’s daugh- 
ter’s son ought, 1t seems, to inherit after the father’s 
daughter’s son. The marginal annotations of the Krama 
Sangraha place the brother’s daughter’s son immediately 
after the father’s daughter’s son; and if the brother’s 
daughter’s-son 1s at all an heir, that is his proper place. 
But by the decision of the Bengal High Court in the case 
of Govinda Persad v. Mohesh Chandra, 15 B. L. R. 85, it 
has been ruled that the brother’s daughter’s son anf the 
rest cannot take before those Sapindas who are expressly 
named in the list of heirs in the Dayabhaga. 


Gotr rity 
Senna 


Maternal 
relations. 


Distant 
agnates. 


Strangers. 
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In default of Sapinda descendants of the father, the 
following are heirs: 

12. Grandfather, grandmother, their sons, grand-sons, 
&c. in the same order. 

18. Great-grandfather, great-grandmother, their sons# 
grandsons, &c. in the same order. ‘ 

14. Maternal grandfather and his sons, grandsons, &ec. 
in the same order. 

15. Maternal great-grandfather and his sons, grand- 
sons in the same order. 

16. Maternal great-great-grandfather and his sons, 
grandsons, &c. in the same order. 


1. Sakulyas in the descending line, 
i. e., the son, grandson and great-grand- 
son of the great-grandson of the pro- 
positus cpa of his three immediate 

aternal ancestors. 

17. Sakulyas4 J 2. Paternal ancestors in the 4th, 
5th and 6th degrees and their Sapinda 
descendants. 

3. The remote descendants of the 

{ three remote paternal ancestors. 
18. Samanodakas. 


19, Preceptor of the Ted eRe aera: fire ww a7 


Vedas. Manu IX, 187. 
20. Pupil. fre: = qyeifca | 
21. Fellow student. Jagnyavalkya, II, 141. 


22. Persons of the same Gotra, and residing in the 
same village, (chap. XI, sec. VI, para. 27.) 

23. Persons of the same Pravara and residing in the 
same village— 


frqarafigaa way waTT | 
Gotama XXVIII, 19. 


24. The duly qualified Brahmins of the village. 

25. King, unless the estate belonged to a Brahmin, in 
which case a Brahmin residing in another village may 
take the estate. (D. K.S., chap. I, sec. X, para. 34.) 

The order of succession, according to the Dayabhaga, 
is based upon the very same texts as those on which the 
law, on the subject, in the Mitakshara, is founded. Yet 
the two systems differ from each other, in some verv impor- 
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tant points. According to the texts, the class called 
Sapindas inherit first all. But Vijnaneshwar defines the ,, Roints of 
*prm in such manner as to include in it all the descen- between tt 

ants of a common ancestor within seven degrees and five Dayehhes 

grees. The Sapindas, according to the Mitakshara, are, Mitakshari 

therefore, of two classes, namely, agnates and cognates.|of inheri- 
The agnate Sapindas succeed first, then the agnate ; re 
Samanodakas, and then the cognate Sapindas 

Jimutavahana defines the term Sapinda so as to include 
under it only three generations in ascent and descent on the 
paternal and on the maternal side. Jimutavahana’s Sapin- 
das are also of two classes, namely, the Gotraja Sapindas 
and the nen-Gotraja Sapindas. The daughter’s sons of 
agnates, who are connected through the Pirvana Pinda, 
are included in the class Gotraja Sapindas, and succeed 
along with the agnate Sapmdas. The Sapindas of the: 
maternal grandfather’s family are non-Gotraja Sapindas. | 
They are placed after Gotraja Sapindas, but before Saku-. 
lyas and Samanodakas, and not after them as in the. 
Mitakshara. 

It is difficult to say what the order of succession is 
among the distant agnate Sapindas, according to the 
Mitakshara. If the order be as laid down in this work, 
then the only points of difference between the Dayabhaga 
and the Mitakshara as to succession of propinquous Sapin- 
las, are, Ist, that according to the Mitakshara the mother 
succeeds before the father, whereas, according to the 
Dayabhaga, the father succeeds before the mother; 2ndly,, 
the daughter’s sons of the father, grandfather, & , are 
included in the nearest class of heirs in the Dayabhaga, 

hereas in the Mutakshara they are included among 
tognate Bandhus, and inherit only in default of agnates, 
however remote. 

As regards the succession of Bandhus, there is no simi- 
larity whatever between the two systems. According to 
the Dayabhaga, Bandhus can be only in the maternal 
grandfather?s line. But, according to the Mitakshara, 
as interpreted by authoritative rulings, the Sapindas, 
not only of the maternal line but of the father’s maternal 
line and mother’s maternal line are all considered as Ban- 
dhus. The order of succession among Bandhus is not 
worked out in the Mitakshara. "Whatever it be, there can 
be no similarity in this respect with the Dayabhaga. 


Ad 
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CHAPTER An. 





Secriow [. 


NATURE OF THE ESTATE TAKEN BY FEMALES 
IN PROPERTY INHERITED. 


According to the Dayabhaga, the widow succeeds to the 
estate of a deceased person, even though he was a member;, 
of a joint family, at the time of his death. Under the 

. Mitakshara law, the widow succeeds only to the self- 

| acquired and separate property of her childless husband. 
In an undivided family, governed by the Mitakshara, the 
right of all the coparceners extend over the whole pro- 
perty; and when any one dies, his right being extin- 
guished, the estate remains covered with the rights 3 
the other coparceners. Thus, in an undivided family 
governed by the Mitakshara, succession goes by survivor- 
ship, and the law of Inheritance does not apply. 

Under the Dayabhaga, the coparceners, in an undivided 
family, hold distinct though undefined shares; and or 
the death of any coparcener the legal heir becomes the 
‘rightful owner of the share which would otherwise be 
without an owner. 

The Mitakshara is altogether silent as to the nature 
of the estate which a widow or other female heir takes iz 
property inherited. In defining the nature of Stridhan, 
Vijnaneshwar has laid down that property acquired by 
inheritance is Stridhan. But even supposing that proper- 

The Mitak- ‘Y inherited by a widow from her husband is Stridhan, 
sharais still her right to it must be held as limited by the text of 
the nature of Katyana, and by the very natme of it During the life- 
taken bya time of the husband, the wife has « qualified estate in the 
widow in property of her husband. On the death of the husband, his 

erited | right is extinguished; and if there be no male issue, then 
the widow’s qualified estate continues to exist. Accord- 
ing to the principles of Hindu law, the same person can- 
not be the owner of two different estates, in the same 
property. [See the comment of Sreekishen on para. 10, chap. 
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I. of the Dayabhaga.] The widow, therefore, remains in 
bossession of the qualified estate which as wife she had 

hile her husband lived. The authority of Sreekishen 

not binding on the followers of the Mitakshara. But, 

any rate, 16 must be obvious from the texts that 
éhe widow or the daughter does not take an absolute 
estate. Katyana says :— 
WOM: wea aN TTT ATT Feat | 
MHATACTTY TAT STITT HATS: Oh | 

[Let the childless widow preserving unsullied the bed of 
her lord, and abiding with her venerable protector, enjoy 
with moderation the property until herdeath. After her, 
let the heirs take 1t.] 

Though this text ig not quoted in the Mitakshara, its 
authority is beyond question; and it is now settled that,’ puttne 
even in cascs governed by the Mitakshaca, the widow question is 
takes a qualified estate; and on her death, the property judicial 

oes to the next heir of the husband (Musamut 'Thakoor'*°*"°™ 
Dai vy. Rai Baluk Ram, 11 M. I. A. 189; Bhagwan Deen 

oobey v. Myna Bai, 11 M. I. A. 487. Bhaskar Trimbak 
v. Mahadeb Ramji, 6 Bomb. H. C. p. 14.) 

It has been held by the High Courts of Bengal and} 

Madras and the Privy Council that the estate, taken by a; 

daughter, under the Mitakshara, is similar to that of a 

widow. (Chotay Lal v. Chunnoo Lal, 22 W. R. 496;' 

affirmed by the Privy Council, 61. A 15; Sengamalatha- my, astate 

mal». Velayanda, 3 Mad. H. C. 312; Muttu Vaduga taken by 

Nadha Tewar v. Dora Singh Tewar, I. L. R. 8 Mad. 290.) under the 

\ The correctness of the above decisions has been ques- far ceente 
ioned by several high authorities. In fact Mr. Justice inherited by 
ontifex who delivered judgment in Chotay Lal ». Chun- their father. 
00 Lal, in the Court of first instance, had himself evident 

oubts as to the correctness of the judgments which he 

felt himself bound to follow in the case. The learned 

Judge said—“ Though I must confess that, speaking for 

myself, if the case had been untouched by authority, I 

should have*felt compelled to give a plain meaning to the 

plain and unqualified words of the Mitakshara, rather 

than explain them away, or in effect reject them by the 

application of principles of which after all we have 8nly 

a hazy and doubtful knowledge” (22 W. R. 499). To me 

it seems that the decision could be justified on better 
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grounds than the principle stare decisis. As the text of 
Katyana has been held by the Privy Council to apply to, 
widows, in cases govered by the Mitakshara, so it may very’ 
jproperly be held that the texts* relating to the nature oi 
the estate taken by daughters’control their rights, whether 
the family is governed by the Mitakshara or by the Daya- 
bhaga. It1s not to be supposed that the Mitakshara ie 
an exhaustive treatjse. On all matters as to which Vijna- 
neshwar is silent, his followers are at liberty, nay are 
bound, to yield to the authority of the Sanhitas. The 
principle has been recognized by the Privy Council in 
determining the nature of the estate tahen by the widow 
under the Benares law; and, on the same principle, the 
texts quoted below may be taken to control the rghts of 
the daughter in the property inherited by her from hex 
father even in cases governed by the Benares School. 

The High Court of Bombay has decided that the 
daughter takes an absolute estate which descends to her 
son and other heirs as Apanbhashik Stridhan (Bijay 


aw wre 


Decision ot Rengam v Laksman, 8 Bomb. H. C. 244; Hari Bhut v. 


the Bombay 
Bigh Court 


aauehter’ 
a 8 
right. 


Damodar Bhat, 1. L. R. 3 Bomb. p. 171) It does not 
appear that there is any direct authority in the Mayukha 
in support of the position that the daughter takes an abso- 
lute estate. But the authority of Nilkanta 1s clearly in 
favour of the position that the son and the rest are heirs 
to Aparibhasika Stridhan (Mayukha Bombay Edition of 
1826, p. 159. 
, There is no text qualifying or lmiting the right of the 
; mother in the estate which she inherits from her son. But 
\if the estate taken by widows and dauyhters be limited| 
then, on the principle of Holakadhicarana and on the 
principle that a rule applicable to one case may be extend- 
ed to similar cases—the right of the mother may be held tc 
be hmited also (Panchanand Ojha v. Lalshan Misser, 3 
W. BR. 140; P. Bachiraja v. Venkatappadu, 2 Mad. 402 ;) 


« Sara: Ufamrarg 4 wit Rae: | 


(Sankha, Likhita ) 
Sarat yfwararn a wir RaTete 
Syaret Herat at Sal wry aeara oy 


& 


(Paithinasi.) 
See Dayabhaga, chap, XI, sec. II, para. 165.) 
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Narsappa Lingappa v. Sakharam, 6 Bomb. H. O. 215; 
,fuljaram Morarji v. Mathura Das, I. L. R. 5 Bomb. 662.) 
According to the Bombay authorities, the wives of Got- 
‘aja Sapindas may inherit (Laloo Bhai v. Man Kuverbai, 
.L. RB. 2 Bomb. 895 1. L. R. 5 Bomb. p. 110. The widows of 
‘Gotraja Sapindas take a qualified estate lke the widows of 
a man himself (Bharman Gavda v Rudrapa, I. L.R. 4 Bomb. 

According to the Dayabhaga, the texts of Katyana and 
Mahabharat apply to all female heirs’; and the widow, the 
daughter, the mother &c. all take a qualified estate. They 
are to enjoy the estate with moderation, they are not to! qne pa; 
sell or mortgage the estate except for legal necessity. On\bhage ex: 
their death the next heirs of the last owner take the estate. doclares t 

The widow, the daughter, the mother &c being the naire tnice 
rightful owners of the property which vests in them by Qualified 
inheritance, 1t may be said that texts wvhich limit their 
power of alenation can no more affect the validity of a 
wie or gift made by them, than the texts which inpose 
limitations on the father in disposing of ancestral pro- an app: 
perty. . The essential characteristic of ownership 18 power Zént tneo) 
of absolute disposition. If a person has ownership he the Daya 
must have power of absolute disposition; and an aliena- 7?” 
tion made by such person cannot be held as invalid or void 
on account of texts prolubiting suchahenation. ‘ A thing 
cannot” as Jimuta says “ be affected by a hundred texts ” 
Ownership being a thing, its essential characteristic 
which 1s power of absolute disposition, cannot be affected 
by texts. On this principle, Jimutavahana maintains that 
a sale or gift of ancestral property by the father 1s 
valid notwithstanding prohibitory texts. And, on the 
same principle, it may be said thata sale or gift actually 
made by a female heir cannot be invalid. 

So far as the widow 1s concerned, the answer to the 
contention 18, that the estate taken by her is necessarily 
qualified ; and that the texts of Katyana and Mahabharat 
repeat only an established fact. Asalready stated, the 
widow as wife already had an interest or night to enjoy 
during tl hfetime of her husband. If there be male 
issue, then this right is extinguished at the time of the 
death of the husband. But if there be no male issue, 
then the qualified estate of the widow continues tc*exist; xplar 
and as the same person cannot have two different estates hotgq” 
in the same property, the death of the husband extin- 
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guishes his right, but it does not extend or improve that 
of the widow. As wife she had the right to enjoy; an 

as widow she continues to enjoy. The text of Katyana 
imposes the obligation of being moderate. But as that! 
obligation is inconsistent with the essential nature of her 
right, it is not legally binding. It must, therefore, be 
obvious that the widow has the legal right to enjoy 
the full interest during her lifetime. (Cossinath Das v, 
Hurro Sondery Dassee, 2 M. Dig. p. 198) 

The Bengal Pandits also maintain that a female can 
ro ‘never be the absolute owner of any property which does 
planation, * not fall under the description of Stridhan. The very 

/ fact that her right 1s divested in favour of the posthumous 
Son and the son adopted by her, shows that her right is 

2 ‘not absolute. The fact that on her death the last male 
owner’s heirs take the estate also points to the same con- 
‘clusion. Anyhow there can be no doubt that the widow 
jand the rest take a qualified estate in property inherited 
by them. 

The daughter acquires her right by the law of inheri- 
tctpelicable tance; and unless it be taken for granted that the right 
daughters which the daughter acquires by inheritance is not full 

ownership, but only that qualified estate which a wife has 
in her husband’s estate, 1t would be difficult to show 
,how any alienation made by her without legal necessity 
can be invalid or void. The texts of Paithinasi and 
Sanhha Liklita quoted in para. 15, sec. II, chap. XI, 
show that after the death of the daughter the next heirs 
of the father take the estate. ‘These texts, therefore, can 
be taken as authority for the position that the estate 
which the daughter takes in the property which she 
inherits from her father is a qualified estate, and not an 
estate of absolute ownership. 

Katyana’s text imposes several limitations and obliga- 

tions on the widow, besides those which are inherent in 
the nature of her estate. According to the text— 


| 1, She should observe moderation in enjoying 


the estate. 
Limita- ; 2 She should preserve unsullied the bed of her 
tions and eo lord. 


obligations ‘ 
im a 


imposed on : §. She should reside in the house of her father- 


by by Ketyane’s in-law. 
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As the widow’s estate necessarily includes the power of; 
full enjoyment, the direction as to the observance of 
moderation is a mere moral precept which is not legally 
binding. 

Then again as to the second condition, it is to be; 


; 


observed that if it is legally binding, then the widow; How far 
would forfeit her right by re-marriage and unchastity. 3"" 
By remarriage a widow now forfeits her right in the 
estate of her first husband, under Act XV of 1856. It is 
not, therefore, necessary to enquire what the effect of Effect of 
Katyana’s text is as to the rights of a widow who is 7°™™"*8 
remarried. If the widow becomes unchaste after the 
death of her husband, then the question arises whether 
she forfeits her right to her deceased husband’s estate 
on account of the breach of the condition imposed upon 
her by Katayana. There were conflict ng decisions on the 
point. But itis has been finally settled by a Full Benctl 
of the Calcutta High Court that the estate vested in th 
widow cannot be divested by subsequent unchastity.) 
(Moni Ram Kalita vy Kery Kalitam, 13 B.L R.1)) The ject og, 
Judges of the High Court were not quite unanimous. unchastit 
The opinion of the majority prevailed. But Mr. Justice 
Mitter differed from the majority, and declared that, in 
his own opinion, the widow is only a trustee for the bene- 
fit of her husband’s soul, and that she forfeits her right 
by subsequent unchastity. The case went on appeal to 
the Privy Council by whom the decision of the majority 
of the Full Bench has been affirmed. 

It is sufficient for the protection of a Hindu widow’s 
right to her husband’s estate from forfeiture by reason 
of unchastity that such right has vested in her before her 
misconduct. It is not necessary for such protection that’ 
she should have acquired possession of the estate before 
her oaue: (Bhawaniv Mahtab Kuar, I. L. R.,2 All. 

. 171.) 

J In the case of Moni Ram Kalita v. Kery Kalitani, the 
widow was not excluded from caste; and it is assumed , The cas 
in the judgment that, even 1f she had been excluded, she taniv. Mi 
would not have forfeited any right of property on that 2m,°g™ 
account, forfeiture in such case being saved by Act, XXT 
of 1850. The learned Judges seem to have been under 
the impression that degradation is the same thing as 
exclusion from caste. There was, therefore, no issue ag to 
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whether the widow, by becoming unchaste, had become 
degraded. Nor was there any issue as to whether degra- 
dation leads to forfeiture after the passing of Act XXI of 
1850. 

I have shewn in another place* that degradation is 
not the same thing as exclusion from caste. Degradation 
is defined as :— 


faonfa aia ifs: ace afafe: aaa arcanfarfe | 


Degraded persons are generally excluded from caste; 
but degradation itself is something quite different. 
Degradation is an visible result produced by certain 
causes. Itis a status or condition in the man, and is in 
no way identical with exclusion from caste. 

Such being the nature of the status called degradation,t 
it will appear that there 1s nothing in Act XXI of 1850 
to prevent forfeiture on account of 1t. Tho fact is, that 

iby leading a hfe of unchastity, the widow becomes 
degraded; and by being degraded, she forfeits her right. 
By penance and expiation she may recover the nght 
which would be otherwise lost. But if she refuses to 
perform penance, or if she perversely continues to lead 
‘an immoral life, then the right is lost for ever. In this 
view, 1t is not necessary to discuss the precise effect of 
_Katyana’s text on the rights of an unchaste widow. By 
unchastity and consequent degradation, forfeiture would 
take place, independently of the text of Katyana. 

Katyana’s text requires that the widow should reside in 
‘the house of her father-in-law This restriction is for 
aaa her from evil temptations, and also to prevent 

er from taking away the property to her father’s house. 
‘The object being a visible one, it has been very properly 
held that a widow does not forfeit her right to her 
‘husband’s estate by leaving her father-in-law’s house. 
(Khoodee Monee ». Tara Chand, 2 W. R. 184; Aholya Bai 
vy. Luckee Devi, 6 W. RK. 87; Ganga Bai v. Sita Ram, I. 
L. R. 1 All. 170.) 

For practical purposes, the only limitations to which 
the right of the widow is subject, are— 
prereerene SOARES Oe NE Ee CS 





* See page 232 ante 
+ It should be noted here that degradation does not lead to forfeiture 
where the party degraded intends and 1s capable of performing penance, 
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1. She cannot sell, encumber or convey away by gift 
any portion of the property inherited by her, except for: 
legal necessity. 

2. After her death, her husband’s heirs succeed to the 
estate. 

The widow’s estate is not, properly speaking, a life- 
estate. The reversioners have no vested interest in her he wide s 
lifetime. In fact, until her death, it is not possible to say °*t**- 
who the reversioner will be. For certain purposes, the} 
widow represents the estate fully. Where a suit is 
brought by or against her, in respect of any matter which: 
strikes at the root of her title to the property, a decree, 
fairly and properly obtained against her, binds the rever- 
sioners. (Katama Nachiar v Shiva Ganga, 9 M.I.A. 

539; Novin Chand v. Guru Pershau, B. L R. Sup. 1008;  ggigow 
Nand Kumar v. Radha Kuan, I. L. R. 1 All. p. 382). If presents 
the widow be dispossessed, the statute of limitation would fully. 
run against the reversionuer from the date of widow's 
dispossession. 

A. decree against the widow binds the reversioner, only 
where there has been a fair trial in the suit by or against 
tthe widow (Mohima Chandra Roy Chowdry v. Ram Kishen 
Acharya Chowdry, 15 B. L. 159; Bramma Moyee v. 
Krista Mohun Mookerjee, I. L R 2 Cal. p. 222.) 

Although the widow has a limited power of disposition, 
over the estate which she inherits from her husband, yet) 
as she can make alienations for necessary purposes, the: 
whole interest passes to the purchaser, if the sale is for’ 
legal necessity. If the property held by the widow be 
sold in execution of a decree which was originally obtain-' 
ed against the husband, or if the decree be for a debt 
contracted by the husband, then the purchaser takes the 
whole interest, and not merely the qualified interest 
of the widow. (Maharajah Jotendra Mohun v. Joogul 
Kishore, I L. R. 7 Cal 357.) 

Where the estate of a deceased person is held by his 
widow, a suit for a debt contracted by the deceased may 
be properly brought against his widow. But her position 
must be properly described in the plaint; and there 
should be a prayer that the amount sued for, may be 
recovered by the sale of the assets in her hand. Ia the 
execution proceedings also, the nature of her position 
ought to be properly described. If the decree be against 

45 
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the widow personally, and not as guardian of her minor 
sons where there are such sons, and if only her right, title 
and interest be sold in execution, then the purchaser 
cannot take anything even though the estate vests in 
the widow afterwards. (Alak Monee Devi v. Banee 
Madhub Chackravarti, I. L. R 4 Cal. 677.) 

Where the advertisement of sale points to a decree 
against the husband as that which is being enforced, it is 
immaterial that it states that what 1s being sold is the 
right, title aud interest of the widow. (Musamut Nuzee 
ram v. Moulavi Amerudin, 24 W. R. 3.) 

Where the widow holds the estate of her husband, she 
represents it fully, even though she may have authority or 
permission to adopt. As the widow adopts in her own 
right, it is absolutely within her discretion to adopt or 
not. Permission or authority to adopt given by the hus- 
band cannot affect her right in the property which she 
‘takes as heiress to her husband. (Bamun Das v. Tarinee, 
‘7 M. I. A; Uma Sundari v, Soirovini, I. L. R. 7 Cal. 288.) 

A widow is in no sense a trustee. She is accountable to 
no one; she is not bound to save the income; she fully 
represents the estate, and so long as she lives, no one has 
‘a vested interest in the succession. The widow cannot 
make any alienation without legal necessity. She cannot 

mov a tnatee; commit waste. But short of that she can spend the 
income or manage the principal in any manner she likes. 
(Hary Das Datta v. Sree Mutty Uparana, 6 M.I.A. 488; 
Bishwa Nath Chandra v. Khunta Monee Dassee, 6 B. L. 
R. 749 Hury Das Datta v. Runga Mony, Sev. 657.) 

The limitations on the power of the widow to make 
alienations do not depend upon the existence of rever- 
sionary heirs. Where there are no such heirs, still an 
alienation made by a widow, without legal necessity, is 
void (Collector of Masulipatam v. Venkata Narain, 8 
M. I. A. 529.) 

What has been said with regard to the widow applies 
with regard to the daughter, mother, &c. mutatis mutandia 
at least so far as the Bengal school is ‘concerned. 
According to Jimutavahana the text of Katyana applies 
to all female heirs; and the position of all the females is 
similar according to the Dayabhaga. 

If, as shown above, the effect of degradation is not saved 
by Act XXI of 1850, then unchastity and consequent 
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degradation unremoved by penance would lead to for- 
feiture, under the Bengal school as well as under the 
Mitakshara. It would not in that view make any differ- 
ence whether the heiress becomes unchaste before or after 
the succession opens 

A mother guilty of unchastity is, by Hindu law, pre- 
cluded from inheriting her son’s property. Ramnath 
Talapatra v. Durga Sundari Devi, I. . R. 4 Cal. 550. 

It has been held by the Madras High Court that the 
texts which pronounce that Hindu females are debarred 
from inheriting by unchastity are confined in their appli- 
cation to the widow, as such, and do not impose a condi- 
tion on the succession of the mother (Kojiyadu v. Lakshmi 
I, L. R. 5 Mad. 149). 


Srecrion IT. 


EXTENT OF WIDOW’S POWER TO DEAL WITH 
INCOME AND ACCUMULATIONS. 


According to the strict letter of the texts, as interpret- 
ed by the authorities of the Bengal school, a widow can 
spend only so much of the current income as 18 necessary 
for her sustenance and for the support of dependants and 
for indispensable acts of religious duty. But, from the 
very nature of her right, the widow is entitled to enjoy 
the income. At any rate, it is now settled that a widow 
has absolute power to deal with the income as she hikes.’ 
(Casy Nath Bysak v. Hara Sundary Dassee, 2 M. Dig. 
198 
if instead of spending the whole income, the widow) Savin 
chooses to save a part, and to invest the same in land or fations 
property, the question arises, what her power is with partor 
respect to such savings, or with respect to the property 
urchased out of the savings In the case of Chowdry 
Bhola Nath ». Bhagvati (7 B. L. R. 93) the High Court 
of Bengal l&id down that property purchased by a Hindu 
widow out of the income of her husband’s estate is an 
increment to the estate, is inalienable by her, and on her 
death goes to the husband’s heirs, and not to the heirs of 
Stridhan. To that extent the judgment was affirmed 
by the Privy Council (2 I. A. 256). It was, however, 
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anger by the Privy Council that perhaps purchases 
made by a widow from the income of her husband’s estate 
are not necessarily accretions to it unless she intended 
them to be such. 
In the case of Sreemutty Padma Monee v. Dwarka 
Nath Biswas (25 W.R 335) the distinction between current 
income and accumulations was referred to with approval. 
But the decision itgelf was not based on the distinction. 
Mr. Justice Jackson who delivered judgment in the case, 
observed (p. 340): “ There are certainly no materials for 
a determination whether she (the widow) bought it out of 
current income or accumulations. But we are inclined to 
think this enquiry unimportant, and to base our decision, 
if necessary, on a broader and clearer ground, evz., that 
Rashmony having purchased this land (if she did so) with 
moneys derived from the income of her husband’s estate 
\then lying in her hands, was competent afterwards to 
‘alienate her right and interest in whole or 1n part, to 
reconvert them into money, and spend it if she chose 
(25 W. R. 310). 
In the case of Hunsbutty Kerain v. Ishri Datta Koer 
(I. L. R. 5 Cal. p. 523) Mr. Justice Ainshe in delivering 
judgment took exception to the distinction between current 
income and accumulations. The learned Judge observed— 
“It seems to me that, if 1t 1s within a Hindu widow's 
Results of power to dispose of the surplus profits from her husband’s 
ton betwesd estate remaining after due provision has been made for 
current ins». the duties which the widow 1s bound to perform, it must 
eumulations. be equally within her power to do so whether she does it 
at once as the profits reach her, or whether she allows 
them to accumulate. 
“Suppose that she has a surplus income of Rs. 1000 per 
(annum, and wishes to buy a property of the value of 
‘Rs. 5000 to give to some one, other than a reversionary 
heir of her husband. If she can dispose of the surplus 
‘at once, she can, by giving it for five successive years, 
enable the person intended to be benefitted to buy the 
, property. I can conceive no reason for not aMowing her 
: to accumulate the necessary funds to buy it herself, and 
give it away. Indeed, in this latter case, the reversioner 
has {in advantage, for if the widow happens to die with- 
out disposing of the fund, or that into which it may be 
converted, it will come to him. 
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“If the widow can make effective arrangements for 
carrying out her wishes, it is useless to say she cannot do 
so directly ; it is clearly opposed to public policy to force 
her to adopt a circuitous course instead of a simple 
straightforward one, and, as already observed, it is not 
in the interest of the next taker of the husband’s estate 
to do so. 

“ If a distinction 1s to be drawn between current income 
and accumulations, waere is the line to be drawn P When 
does the surplus cease to be part of the current income? 
There is no rule reqmring a widow to make up her 
accounts at stated intervals, and cary unexpended 
balances to the credit of the husband’s estate. How are 
we to say that up to 31st December she is fiee to spend 
the money in hand as she chooses, but on the 1st January 
it lapses hke an unexpended assignment of public money, 
at the close of the financial year. Who 1s to audit her, 
accounts? If she 1s accountable to the heirs of the 
husband not only for the safe custody of his estate, but for 
the expenditure of the income, then I can understand 
that she is not free to give away immoveanble estates pure 
chased out of the surplus. In speaking of surplus 
income, I assume that 1t 18 a bond fide surplus, and that 
the expenditure of 1¢ will not involve any improper 
alienation of the corpus to meet charges which a widow 
is required to provide for” (I. L. R 5 Cal. pp. 528, 524.) 

In the view which I have taken of the true cause of 


4 


the limitations on the widow’s mght, she has power to Je 


e distina. 
is un 


enjoy the whole income, notwithstanding the duty of Decesary. 


moderation enjoined by Katyana. If the wew which I 
have taken be correct, then the widow bas as much power 
over current income as she has over accumulations; and 
the embarrassing questions as to widow’s power over 
surplus income and accumulations do not arise. See 
Dayabhaga, chap. XI, sec. I, para. 27. 

It has been held that, where the widow is kept out of 

ssession of her husband’s estate for some time after the 
Cosband’s dtath, and the property afterwards comes into 
her hands with the accumulated income, then the widow 
has not greater power over the increment than she has 
over the parent estate. (Grose v. Amrita Moyee,4B. GL R. 
O C. p. 41; Sreemutty Rabutty ». Shib Chandra Mullik, 
6 M.I.A. p. 35.) 
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Whatever may be the power of the widow with regard 
to the savings and accumulations, it is settled that the 
gavines are not to be regarded as Stridhan. If, at the 
time of the widow’s death, there be savings undisposed of 
“these would form part of the estate, and go with that 
estate to the next heir of her husband. (Chandra Bali 
Devi v. Brody, 9 W R.584. Ananda Chandra v, Nilmony 
Jonardan, I. L. R. 9 Cal. 758.) 





Srcrion III 


THE EXTENT OF A W1IDOW’S POWER OF 
ALIENATION. 


As regards cases governed by the Bengal or the Benares 
school of law, 1t is now settled that the widow’s power of 
disposition 1s limited in respect of moveables as well as 
immoveables. Butin the Mithila and in Southern and 

weer of | Western India, the widow has absolute power over move- 
tnoveables jables. Vivada Chintamony, 261-263; Siee Narain Roy 
Mithilaand v. Bhya Jha, 2S. D. 23; Doorga Daye v Poran Dye, 8 
Pouthern = WW. R. 141. Madras: Madhaviya, § 44; Ramasashien 
Akylandammal, Mad. Dec. of 1849; Coppa Jaseyer e. 
Sashappien. Ib. 1858, 220; Bombay Vyavahahara Maya- 
kha, chap. IV, 8, § 3; Bechar Bhugwan v. Bai Luckee, 
1 Bomb. 56; Bhaskar Trimbak v Mahadeb Ramji, 6 
Bomb. 0, C. 18. ; 
A sale by the widow, without any legal necessity, is 
wie yn. Valid to the extent of her hfe imterest (Govinda Mony v. 
out necessity Sham Lal Bysak, B. L. R. Sup Vol. 48; Ram Chandra v. 
fie. oF BF Bhim Row, I. L. R. 1 Bomb. 577; Prag Das v. Harikishen, 
I. L. R 1 All, 503 ) 
+ Jimutavahana says that, if otherwise unable to main- 
tain herself, the widow may mortgage or sell the estate 
j}which she inherits from her husband (Dayabhaga, chap. 
XI, sec. I, para. 62 ) 


Jimuta also says that for the performance of the shrad 


etenstcon- of her husband and for other similar purposes, she may 
necessity. alienate the estate by gift or in any other manner, (Jd. 
| para. 61.) 


‘ For the marriage of daughters, the widow is enjoined 
to give a fourth part of the estate, (Ib. para. 66.) 
As to what constitutes legal necessity, the following 
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eases may be referred to: (Hara Mohun v. Sree Mutty 
Alalmony, 1 W. BR. 252; Mahomed Ushruff », Brojeshuree, 
11 B.L R. 118; Mutee Ram Koer v. Gopal Sahoo, 11 B, 
ae — Chowdry Junmejuy v. Russomoyee, 11 B. L. R. 
p- 418. 

The primary religious purpose which a widow is bound 
to carry out anyhow, is the performance of the funeral 
obsequies of her husband, and of all the ceremonies inci- 
dental to those obsequies. They are absolute necessities. 
There are other relimious benefits which are more of the 
nature of spiritual luxunes, and which would not justify 
the sale or gift of any portion of the corpus. Pilgiimage 
to Gaya is an absolute necessity. But pilgrimage to 
other holy places would not justify an ahenation. The , 
widow would be justified in raising any how the necessary j 
funds for throwing the bones of her deceased husband in 
the holy waters of the Ganges. The widow may also any 
how raise money in order to defray the expenses of cere- 
monies for other deceased members of the famnly, such as 
her husband’s mother, provided they were ceremonies which 
he was bound to perform in his hfetime. It makes For religi- 
no difference that the ceremonies for which the outlay 1s sity. 
incurred would be actually performed by some other 
member of the family. (Chowdry Junmejoy v RKussomoyee, 
11B.L R 418), For the marriage of daughters and 
granddaughters, the widow may lawfully contract debts 
which would be recoverable from the estate, (Ram Coomar 
v. Ichamoyee, 1. L. R. 6 Cal. 36) 

It has been held that a daughter is not authorized to 
charge the family property in order to defray the expense 
of her mother’s sradha, (Raj Chandra v. Shisho Ram, 7 
W. R. 146.) 

The widow may spend the income in building temples, , 
digging tanks, and other pious acts. But, fur such purposes, ' 
she canngt alienate the tamily property. Runjeeb Ram v, 
Mahomed Waris, 21 W. R 49. 

The widow may sell or mortgage the property inherited ° 
by her, in orler to pay the debts of her deceased husband. 
(Chetty Colum Comura v. Rungaswamy, 8 M.I.A 319; 
Goluk Chander v Mahomed Rahim, 9 W. R. 316). It has, 
however, been held that where the debts are already to pay the 
barred the widow cannot burthen or dispose of the estate debts of ber 
for their discharge. (MelGirappa v. Shivappa, 6 Bom, husband. 
270; See Ram Chandra v. Nunkov, 14 W. RB, 147.) 
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For the protection of the estate as, for instance, pay- 
‘ment of Government Revenue, or the necessary repair of 
buildings, a widow may sell a portion ‘of the estate, or 
may mortgage the whole of it. Jimuta says nothing on 

Forthe the point. But the widow being the owner, for the time 
protection of buing, her right in this respect cannot be less than that 
of a manager of an infant. (Kameshwar Pershad v Run 
Bahadur, T L. R. 6 Cal. 843) A widow may borrow 
‘money on the estate for effectual cultivation, Koer Odey 

Sing v. Phool Chand, 5 N. W. P. 197. 

The widow is not responsible to any one for the proper 
management of the estate. If the necessity for raising 
unds by loan or sale arises in consequence of previous 

inne Widow mismanagement still the sale or mortgage would not be 
sponsibie for invalid on that account. According to the ruling laid 
In mancging/Gown in Hanooman Pershad Pandey’ s case, if there is 
the estate. jan actually existing necessity for an advance of money, 
‘the circumstance that the necessity 1s brought about by 
previous mismanagement does not vitiate the loan, unless 
'the lender has himself been a party to the misconduct 
which has produced the danger. Of course, it will be 
necessary for the purchaser to show that there was an 
actual pressure, and one which the heiress had no funds 
to meet. (Sree Nath Roy v. Rutten Mala Chowdrain, 
6. D of 1859, 421; Lalla Byjnath v. Bissen Beharee, 19 
W.R. 80; Mata Pershad v. Bhagiruttee, 2 N. W. P. 78.) 
Mere recital in a deed as to existence of a legal neces- 
oe, sity would not suffice to render a sale or mortgage by the 
deed not = widow valid, in the absence of specific proof (Raj Luckee 

proveneces- v. Gocool Chandra Chowdry, 13 M. [. A. 209.) 
my If the widow, by her mismanagement, endanger the 
estate, the reversioners may sue for injunction on the 
widow, or for appointment of receiver. (Nunda Lal Sett 
v. Bolakee Bibee, S. D of 1854, 851; Gour Kant ». 
aon, ,, Bhogobuti, S. D. of 1855) A widow does not forfeit her 
oe her Fight right by mismanagement or waste. The reversidners may 
§ Ibe appointed by Court to act as receivers during the 
lifetime of the widow. But the widow woula be entitled 

to the whole income of the estate. 


~ 
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Secrron IV. 


ALIENATION WITH THE CONSENT OF THE 
NEXT HEIR. 


There is some conflict of authority as to the validity 
of an alienation made by a widow with the consent of the 
next heir. But the latest rulings* of the Bengal High 
Court are in favour of the proposition that such alena- 
tion is valid, whether made in favour of a stranger, or in 
favour of the reversioner himself. The reversioners have Validity. 
not, during the widow’s life, “a vested remainder” alienations 
according to the language of English law, “but merely the consen' 
a contingent one.” The contingent right cannot he sold heir. 
in execution, (Act XIV of 1882, sec. 266, clause (K) ; 
Pranputty Koer v Lalla Futteh Babadoor Sing, 2 Hay, 
608. Shama Soonderee v. Jumoona, 24 W. R, 86). In fact, 
the reversioners during the lifetime of the widow have 
no right at all. They have only an expectation. If an 
alienation is made for legal necessity, the consent of the! 
reversioner is not required. Where an alienation is made 
by a widow, without legal necessity, the consent of the 
next heir can give validity to the transaction, not on the 
ground that the widow and the reversioner possess the 
entire bundle of rights in respect of the property, but on! 
the ground that the consent is evidence of necessity or, 
that the reversioner being the protector of the widow, 
according to the Shasters, the consent of the protector: 
would supply the widow’s deficiency of power. Where the 
alienation 1s made in favour of the reversioner, it may 
be looked upon in the hght of a relinquishment. 

In Gunga Pershad v. Shumbhoo Nath, (22 W. R. 393), 
the widow and daughter of the last owner made a gift of Confiictin 
the property to the daughter’s sons. The gift was held ™!28*. 
‘ to amounf to reliquishment; and the daughter’s sons were 
reckoned as absolute owners, even during the lifetime of 
their mother‘and grandmother. 

In Raj Bullub Sen v. Omesh Chandra Rooj (5 1. L. R. 


#* Shama Sundar v Surat Chandra,8 W R 500, Gunga Pershad Kar v. 
Shumbhoo Nath Burman, 22 W R 393, Raj Bullub Sen v Omesh 
Chandra Roo}, I L R 5Cal p 44, Nofer Das Roy v Madhu Soonderi 
Barmanya, I UL. BR. 6 Cal, 732. 

Afi 
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Cal. 44), the entire property in dispute had originally be 
longed to one Ram Krishna Sen, who died leaving two sons, 
Huri Pershad and Bipra Charan. Huri Pershad died 
leaving a son Dwarka Nath Sen, who died, previous to 
1268 without issue, leaving a widow Pearimoni from 
whom the plaintiff claimed. Bipra Charan died leaving 
four sons, of whom one only, Bessessur, who died in 1277, 
was alive in 1263 the date of gift to the plaintiff. Of the 
six defendants, four were sons of Bessessur, and the other 
two were included in the suit, as representing two other 
sons of Bipra Charan. 

The defendants contended, that their rights ag heirs of 
Dwarka Nath would not be affected or concluded by any 
act of Bissessur Sen, as it is not till the death of a widow 
that any one individual can be said to be the reversionary 
heir of her husband When Pearimoni died, Bissessur 
was already dead, and they claimed not through, or as 
heirs of Bissessur, but in their own right as the heirs of 
Dwarka Nath, and their right had its origin immediately 
upon the death of Pearimoni, and not before- The 
Lower Courts gave decrees in favour of the plaintiff; and 
their decrees were affirmed by the High Court. Mr. 
Justice Jackson, in delivering judgment, observed: “I 
would hold the defendants to be concluded, not upon the 
ground that they are bound by the act or consent of the 

ather, through whom they say, they do not claim, but 
upon this ground, that the act of the widow, sanctioned 
by the concurrence of the then next heir and reversioner, 
was in itself a valid ground.” (IL. L. R. 5 Cal. p. 49.) 

The consent of one who is not the next heir, at the time 
of the transaction, is not sufficient to render it valid as 
against one who was not a consenting party toit. In the 
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widows of @ person named Gooroo Pershad Sarma execut- 


the next heir ed a deed of sale of certain properties which belonged to 
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the said Gooroo Pershad, and after his death to his sons. 

The widows of Gooroo Pershad took the property as 
mother of his sons. The deed of sale executed by the 
widow was attested by one Juggut Ram who was a distant 
relation of the family, but was not the next heir. With 
regard to the effect of the attestation by Jaggut Ram, the 


following observations were made in the judgment of the 
Privy Council : 
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“Their Lordships cannot affirm the proposition, that 
the mere attestation of such an instrument by a rela- 
tion necessarily imports concurrence. It might, no doubt, 
be shown by other evidence that when he became an 
attesting witness, he fully understood what the transac- 
tion was, and that he was a concurring party to it, but 
from the mere subscription of his name that inference 
does not necessarily arise. Considering who Jagut Ram 
was, and what the circumstances of this family were, 
their Lordships are further of opinion, that his concur. 
rence would not in this case, be sufficient to setup the 
deed. In the first place, it is not proved, though on the 
other hand it is certainly not disproved, that at the date of 
the execution of this deed, which had been executed before 
the adoption of the plaintifE (the actunl next heir) took 
place, Jagut Ram was the next heir in reversion. He 
was unquestionably a very distant relation, and although 
he appears to have taken a considerable part in the 
management of this family, and even in the adoption of 
the plaintiff, he is not proved to have been the next heir. 
On the other hand, the very fact of his connection with 
the family leads to the presumption that he knew that 
the present appellant had the power given to her by 
her husband to adopt a child, and that, therefore, his 
interest, even if it existed, as next reversioner, was, in 
all probability, likely to be defeated. Therefore, if his 
concurrence were proved, it would not amount to such a 
concurrence by the husband’s kindred as, in the opinion 
of their Lordships, would have defeated the plaintiff’s 
claim. (2P C J. p. 521.) 

The surrender of her estate by a Hindu ..uow or! 
mother to persons who at that time are unquestionably! 
the heirs by Hindu law of the person from whom she has! 
inherited it, vests in those persons the inheritance which} 
they would take, if she at that time were to die, (Naferdass 
Roy v. Madhu Sunderi, I. L. R 5 Cal. p. 732). There 
may, however, be cases in which even the consent of the 
next heir would not give validity to an alienation by a 
widow which is otherwise invalid. Vide observations of 
the Privy Council in the concluding part of the above 


extract. 
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Section V. 


REMEDIES AGAINST ALIENATIONS—ADOPTION 
AND WASTE BY WIDOW. 


Although during the lifetime of a female heir the 
-reversioners cannot, have a vested interest, it is now 
ee that the nearest reversioner can sue to have aliena- 
tions made by the widow declared void, or to restrain 
waste. (Thakoorani Sahiba v. Mohun Lal, 11 M I. A. 
886; Govinda Moni » Sham Lal, B. L. R. Sup. 43; Lala 
Chutter Narain v Wooma Koonwary, 8 W. R. 278; 
Bihary Lal ». Modholal, 21 W. R 4380; Kamiksha Per- 
shad Roy v. Jogadamba, 5 B. L. R. 508; Chottoo Misser 
v. Jemma Misser, J. L. R. 6 Cal. 198 ) 
, If the next heir is a female, and she colludes with the 
‘widow, then one whose title 1s inferior only to that of the 
jnext heir may sue to have the sale or gift by widow set 
aside. (Kooer Golab Sing ». Rao Kurun Sing, 14M. 1. A. 
p- 176; Gaur Datta v. Gur Shahai, T L. RB. 2 All. 41.) 
A suit against the widow is not open indiscriminately 
\ to every one in the line uf succession The nearest heir is 
the proper person to sue Remote heirs must assign a 
sufficient reason for their claim to sue. (Rani Anand 
Koer v. The Court of Wards, I L. R. 6 Cal 764; Siva Das 
v. Gur Sahai, I. L. R. 3 All 362; Roghu Nath o Thakuri, 
I. L. R. 4 All. p. 16) 
| An assignee of a reversioner cannot sue to set aside an 
j alienation by a widow. (Raicharan Pal v Pearimoni, 8 
B. L R. 70.) 
, If the widow in possession of her deceased husband’s 
‘estate transfers her interest in favour of the next heir, 
ithe latter can question her acts, and have alienation 
made by her without necessity set aside. Indar Kuar 
Lalta Pershad, I L. R 4 All. 582. V. 
If the female heir in possession commits waste, the 


Remedies . reversioner may sue for injunction to restrain her from 


against wasté 


by widow. 


diminishing the value of the property. (Hory Das Datta 
lw, Ranga Mony, Sev. 657.) Ina very gross case, she may 
even be deprived of the management of the estate, and a 
receiver appointed, not upon the ground that her acts 
operate as a complete forfeiture which lets in the next 
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heirs, but upon the ground, that she cannot be trusted to. 
deal with the estate in a manner consistent with her 
limited rights (Nanda Lall Sett v. Balakee Bibee, 8 D.} 
of 1854, 851; Gaurikant v. Bhagobutty Dassee, 8. D. of 
1858, 1103). In such a case, the next heirs may be, but 
need not necessarily be appuinted the receivers. (Goluk’ 
Mony wo Kishen Pershad, S D. of 1859). Whoever be 
appointed receiver, the widow 1s enutled to the whole 
annual income. (Nanda Lal rv. Bolakee; Shama Soonderi 
v. Jumoona Chowdrain, 24 W. R. 86.) 

The reversioners are entitled to restrain waste by per- 
sons holding under the widow. (Govinda Moni o. Sham | 
Lal, B.L R. Sup) Ina suit by a ireversioner against, 
the ‘female heness in possession, for restraining her from ' 
committing waste, there must be allegation “of specific 
acts of waste, mismanagement or misconduct. Unless 
such allegations are made and proved, no order can be 
made by anticipation as to the mode in which she 1s to 
use or invest the property (Hary Das Datta v Uparna, 
6M. I. A 483; Bindoo Bashinee v Bolie Chand, 1 W. R. 

125; Grose v. Amrita Moyee, 4 B. L. R 1.) 

A widow cannot be compelled without proof of waste, , 
to give security for the value received by her of lands — 
belonging to her husband’s estate taken by a Railway ' 

Company. Bindoo Boshinee v Bolie Chand, 1 W. R. 125. 

If the widow 1s dispossessed by a tlird party, then the 
reversioner may sue the widow and the trespasser for guit against 
restoration of the property to the proper custody. (Radha * trespasser. 
Mohun v Ram Das, 21 W. R. 86.) 

The mere fact that strangeis are affecting to deal with | 
the property as their own, without actual dispossession , 
of the intermediate estate, or waste, or injury to it, gives plzainst 
no right of action against them to the reversioner. (Suraj occupant. 
Bans: Kunwar v Mahiput Sing, 7 B. L RB. 669.) 

If the female heiress in possession makes a sale or gift 
without any legal necessity, then the reversioner may suo], ems rots 
to bave the alienation declared void, except for the life'proper alte- 
of the female. Such suit may be brought at any time’ 2802: 
within 12 years from the date of the alienation, (Act XV 
of 1877, Sched. II, Art 125). After the death of the 
female, the reversioner may sue to recover possession, at 
any time within 12 years from the date of the widow’s 
death. (Jb. Art 141.) 
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A suit for declaration of title as next heir is not maine 
itainable, for until the death of the widow jit is not possi- 
‘ble to know who will be the next heir, (Chotto v. Jemma, 

I. L. BR. 6 Cal. 198). 

, A suit for restraining future alienations, is not main- 
tainable, because the validity of each alienation depends 
.upon the circumstances under which it is made, and 
cannot be decidedi upen beforehand. (Pran Paty Koon- 
war v. Pooran Koonwar, 8. D. of 1856.) 

A suit for declaring an alienation or adoption by widow 
is not entertained unless 1t appears that lapse of time 
will render it more difficult for the next heir to establish 
his right when the succession opens, Sree Narain Mutter 
v. Sreemutty Krishna, 11 B. L. R. 171; Behari Lal »v. 
Modho Lal, 18 B. L. R 222. 

Under Act XV of 1877, Art 118 a reversioner may sue 
to obtain a declaration that an alleged adoption is invalid, 


acids an at any time within six years from the date when the 
adoption bY alleged adoption becomes known to the plaintiff If 


instead of bringing a suit for setting aside the adoption, 
the reversioner sues, on the death of the widow, to recover 
the property, then it seems that he would have 12 years 
from the date of the widow’s death under Art 141. 

In a suit for setting aside a sale or gift by a female 
Buns heiress, the burthen of proving that the sale is for a 
proofasto necessary purpose is on the alenee. “ In transactions 
necessity. gych as alienation by widow of her estate of mheritance 
derived from her husband, any creditor seeking to enforce 
a charge on such estate is bound at least to show the 
nature of the transaction, and to show that in advancing 
money he gave credit, on reasonable grounds, to an asser- 
tion that the money was wanted for one of the recognized 
necessities. The principle is, that the lender, although 
he is not bound to see to the application of the money, 
and does not lose his rights, if, upon bond fide inquiry, Le 
has been deceived as to the existence of the necessity 
which he had reasonable grounds for supposing to exist, 
still is under an obligation to do certain things. These 
are to inquire into the necessity for the loan and to satisfy 
himself as well as he can, with reference to the parties 
with whom he is dealing, that the borrower is acting in 
ood faith for the benefit of the estate.’ (Kameshwar 

ershad v. Run Bahadoor Sing, I. L. R. 6 Cal. p. 843.) 
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Mere recital in a deed that it was executed for a certain 
urpose is not sufficient evidence of necessity. (Sunker 
lv. Jadu Buns, 9 W. R. 285; Raj Luckee Devi ov. 
Gocool Chandra Chowdry, 2 P. C. J. p. 518.) 
If a female heiress in  Seartartan makes an alienation 
for a necessary purpose, then it is valid against the rever- gouities 
sioner and all the world; and the reversioner cannot sett es 
have the alienation set aside by offering to pay the consi- by a wido 
deration money. If the alienation is not for a necessary 
purpose, then it is void, and the alienee cannot claim 
any relief by way of equity. The alienee must take upon 
himself the consequence of dealing with one, who, he 
ought to have known, possessed only a limited right. 
If the heiress sells a larger portion of the estate than 
is necessary, then the reversioner can have the alienation 
set aside only by paying the amount for which the widow 
could lawfully bind the estate. (Phool Chand v. Roghu 
Buns, 9 W R. 108; Muttee Ram Kowar v. Gopal Sahoo, 
11 B. L. BR. 416.) 
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CHAPTER XII. 


Srcrion I. 


CAPACITY OF FEMALES TO HOLD PROPERTY 
INDEPENDENTLY. 


In dealing with the probable ongin of the institution 
of marriage, 1t has been shown that, even, in the most 
rimitive times, every inember of the male sex, who feels 
himself capable of procuring more fuvod than 1s absolutely 
necessary tor his own support, must naturally be inclined 
to have a member of the opposite sex constantly under 
his power, and within his reach. Onthe other hand, 
females would be equally inclined to submit their inde- 
pendence for the sake of maintenance and protection. 
As to intellectual power there 1s apparently little differ- 
ence between the two sexes. But the physical incapacity 
caused by the bearing of children, and by the cares of 
maternity, places women at a disadvantage; and they are 
generally obliged to sacrifice their freedom and indivi- 
duality to the male members of the community who take 
the utmost advantage of their position. 

In later times, men are prompted not only by love and 
sentiment, but by considerations of self-interest also, to 
concede a higher position to women than that of mere 
chattels Absolute equality between the two sexes is not 
to be found, even at the present day, in any country in 
the world. The male members even in the most civilized 
countries, still play the despot. But the moral tyranny, 
such as that by which widows were compelled ‘to destroy 
themselves on the funeral pyre, or to live a life of misery, 
must become impossible, when the moral sense of men is 
properly roused, and when women will have education to 
assert their rights. The difference as to physical capa- 
city for work must remain as ever. But a time may 
arrive, when that difference will affect only the poorer 
classes, and not those who are well provided with, or are 
capable of earning the means of living. 
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As a matter of fact, it is very often found that some 
females exercise great influence over their husbands and 
sons. But those are exceptional cases, due to superiority 
of intellectual capacity on the part of the female. The 
framework of society, as constituted at present, makes the 
female members necessarily dependent, however gifted 
some of them may be. The current of public opinion is 
also such, that the female members accept the position 
assigned to them, as a matter of course. 

The struggle between despotism and the moral power 
of healthy public opinion is yet going on, 1n most civilized 
countries. What the result will be, it is impossible to 
predict now. This much, however, is certain, that the 
tendency is towards equality; and, so far at least, as the 
power of holding property 1s concerned, the time will soon 
come, when there will not be any difference between the 
two sexes. 

The capacity of females to hold property independently 
of their husbands 18 now recognized, to a greater or less 
extent, in ost systems of jurisprudence. But ancient law 
is remarkable for stringency of its provisions against 
the proprietory rights of women. Under the Roman law, 
in early times, when marriage was entered into with the 


Other sys. 
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conventio in manum, the wife came entirely under the Bold pro- 


manus or authority of her husband, and all her property 
became his. At alater period, when the conventio was 
abandoned, the wife’s property remained her own, and 
was disposable by her without the consent of her husband. 
With regard to the dos or dowry, the law was different. 


The dos was, as Sir Henry Maine says,* “a contribution , 


by the wife’s family, or by the wife herself intended to 
assist the husband in bearing the expenses of the con- 
jugal household. The dos of the wife belonged to the 
husband, and originally his rights over it were unrestrict- 
ed. But gradually restrictions were imposed upon those 
rights, and at last the husband could neither mortgage 
nor sell the immoveable property forming part of the doe 
even with the consent of the wife. 

All the property of the wife not included in the dowry 
was called her parapherna, and was her absolute property 
over which her husband had no control.t 


* Early History of Institutions, p 319, 
+ Mackenne’s Roman Law ov 1 


Roman 
aw, 
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By the English law as it stood previous to the passing 
English Of the Married Woman’s Property Act, generally speaking, 
aw all the property of the wife became vested in the hus- 
band, who acquired absolute power ‘of disposal over the 
chattels, and a limited power over the real estate. The 
only property over which the wife possessed independent 
and absolute power was her paraphe nala consisting of 
her bed, apparel and personal ornaments suited to her 
degree, and property settled on her to her separate use.* 

By the Married Woman’s Property Act, (83 and 34, 
Vie. 93) 1t 1s now provided in England that the wages 
and earnings of any married woman, acquired or gained 
by her many employment, occupation or trade, and also 
any money or other property acquued by her through the 
exercise of literary, artistic or scientific skill shall be 
deemed to be her separate property, over which she has 
absolute right. 

By the Code of Napoleon, the parties to a marriage are 
declared competent to enter into any special agreement 
respecting their property. But, independently of express 
contract, the French Code does not allow a wife much 
power over her property during coverture. 

Nowhere were the proprietory rights of women recog- 
nized so early as in India; and in very few ancient 
systems of law have these rights been so largely conceded 
asin our own. There was a time when females were 
apparently incompetent to inherit and to hold property. 
The early Thus Baudhayanaf after declaring the perpetual tutelage 
Hindu legis- of women, cites a passage from the Vedas to the effect 
the capacity that women are incompetent to inherit; and in the 
hold pro- Institutes of Manuf there occurs the well-known text, 
aie ‘‘ Three persons, a wife, a son and a slave—are declared 

by law to have in general no wealth exclusively their own; 
the wealth which they may earn is regularly acquired for 
the man to whom they belong.” But the effect of these 
texts has been counteracted by others of a contrary import. 
' The recognition of proprietory mghts in women in early 
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Hindu law is due chiefly to the fact that anfong Hindus, 


ny aione widows are not remarried. The entire family property 


why among 


* Stephen’s Commentaries, Book III, chap. II. 
t See Dayabhaga, chap XI, sec. VI. 
+ Manu, chap VIII, 415. 


CAPACITY OF FEMALES TO HOLD PROPERTY. $71 


is very often held in the names of females. This would 
not be done in countries where widows may remarry. 

The personal ornaments were apparently the kind of 
property which was recognized as Stridhan, in the earliest 
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times. The prevalence of the Brahmo form of marriage, Rroperty. 


and of the custom by which every Hindu father 1s requir- 
ed to make valuable presents to the bridegroom, at the 
time of giving a daughter in marriage, also contributed 
materially to the development of the idea that females 
are capable of holding separate property. In former 
times, the Asura and the Gandbarva forms of marriage 
prevailed in India. The Gandharva or marriage by court- 
ship still prevails among other nations. The Brahmin 
Legislators saw the evils of these primitive forms of 
marriage ; and they made it incumbent upon every Hindu 
father to give his daughter with ornaments, clothes and 
other presents to a bridegroom versed in the Vedas. As 
the Brahmo has become the prevailing form of marriage 
in the country, almost every Hindu wife can point to 
some property which she brought from her father’s house, 
and which is looked upon as her separate property. Every 
Hindu must know that the Adhyagm and the Adhya- 
bahanika properties are generally regarded as belonging 
to the wife. The wife claims them as her separate pro- 
perty; and the other members of the family generally 
allow her to use them as exclusively her own. 

The possibility of the wife holding separate property 
being recognized, the idea received its utmost expansion. 
Various descriptions of property came to be regarded as 
Stridhan. It seems that, at first, there was a limit to the 
amount. It seems also that, at one time, landed property 
could not be Stridhan. But these restrictions were latter- 
ly explained away by commentators, and disregarded in 
practice. (See Vyavahara Mayukha on Stridhan) The 
remarriage of widows being unknown among the Hindus, 
they generally settle a very large portion of their pro- 

rty on their wives. Whatis given to the wife cannot 
be taken back and spent away, in ordinary times. The 
Stridhan serves as a provident fund, against times of 
calamity and want. The coparceners, in a joint family, 
cannot take a share of the Stridhan, at the time of parti- 
tion. For all these reasons, the practice of settling property 
on females became common in the country ; and the early 
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legislators and commentators recognized the practice as 
legal, making provisions, at the same time, for regulating 
the course of succession to such property.’ 

Sir Henry Maine seems to be of opinion that the Bride 
Price was the earliest form of Stridhan. ‘“ Among the 
Aryan communities” says Sir H. Maine* “we find the 
earliest traces of the separate property of women in the 
widely diffused ancjent institution known as the Bride 
Price. Part of this price, which was paid by the bride- 
groom either at the wedding or the day after it, went to 
the bride’s father as compensation for the patriarchical 
or family authority which was transferred to the hus- 
band, but another part went to the bride herself, and was 
very generally enjoyed by her separately, and kept apart 
from her husband’s property.” To me, however, it seems 
that personal ornaments were the earliest’ form of Stridhan 
at least in India, Even in English law the paraphernalia 
over which alone a wife had absolute power before the 
passing of the Married Woman’s Property Act consisted 
mainly of wearing apparel and ornaments. It may 
that among some Aryan nations a part of the Bride Price 
is given to the girl by the father But in India the prac- 
tice of taking any fee or gratuity from the bridegroom 
prevails only among the poorer classes Where the father 
takes any money, he very seldom settles any portion of it 
on the girl, The Hindu father who sells his daughter 
generally takes the whole amount to his own use. Such 
being the case, the theory that Stridhan originated in 
Bride Price seems hardly tenable. What seems more 
probable is, that the conception of Stridhan originated in 
personal ornaments, and in the property settled on the 
woman by her parents either at the time of marriage or 
before or after that event. 





Sgorion II. 
THE VARIOUS DESCRIPTIONS OF STRIDHAN. 


The following are usually considered as Stridhan :— 
1. Adhyagne.—What is given to women, at the time of 


| marriage, near the nuptial fire, is celebrated by the wise 


* Early History of Instatutions, pp 321-324, 
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as Adhyagni It usually consists of ornaments, clothes, 
money, household furniture, and utensils. 

2. Adhyarahanika.—That which a woman receives 
while she is conducted from the parental abode to her 
husband’s dwelling is called Adhyavahanika according to 
Fatyanu’s definition of the term. It is a well-known fact 
that Hindu fathers give valuable properties to the 
daughter, not only at the time of marriage, but also at the 
time when she is taken to the husband’s house, for the 
first time after maturity. The Adhyavahanika usually 
consists of clothes, beddings, plates, a cash box, a chest 
and articles of toilette. 

3. Anwadheyaka.—What is received by a woman from 
the family of her husband or parents after marriage 
is called Anwadheyaka. 

4, Bhartri Daya.—According to Jimutavahana, it is 
property given by the husband. 

5. Sulka.—According to the Mitakshara, Sulka is 
equivalent to what is called Bride Price. (Mitakshara, 
chap. II, sec. XI, para 6). According to the Dayabhaga, 
Sulka means what is given by the husband to induce the 
wife to go to his house. 

6. Saudaita.—What 1s received by a married woman 
or by a maiden, in the house of her husband or of her 
father, from her husband, or from her parents 1s termed 
Saudaika. 

7. Pritidatta.—What is given to a woman by her 
mother-in-law or father-in-law through affection, or at 
the time when she pays her respects to them is Pritidatta. 

8. Adhivedanif£{a.—Presents given to a senior wife on 
the occasion of marriage of the husband with a second 


e. 
The following Shmriti texts with reference to Stridhan 
may be usefully referred to :— 


papyparrarefark xr tifa: Gre: 


wraniatrasrd sige weet ae a 
Manu, chap IX, 194. 
efrcnicd weal ene waa Haq | 
Wiel AT SaAte efsareaarate y 
Devala. 
SWNT eae URETUGTGT 4 | 


wien fanare sfgy atu we a 
Narada, XITT, 8. 
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Framerate Kryraay | 
wifuteiad sae geareTeeefifan 
Vishnu, XVII, 18. 
frrarecfaute qwawyyarra | 
aifutefrargy why ofcatiia 5 
Yajnyavalkya, II, 144, 
From these and oéther Shmriti texts usually cited in 
the digests which are regarded as authoritative in the 


* several schools, it is established beyond doubt that the 
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following descriptions of property are Stridban : 


1. Ornaments. 
2. Property given by relatives, friends and strangers 
at the time of marriage. 
} 8, Property given by the family of the parents 
| before or after marriage. 
{ 4. Property given by the family of the husband, or 
by the husband himself after marriage. 


In commenting on the text of Yajnavalkya, Vijna- 
neshwar says— 

‘That which was given by the father, by the mother, 
by the husband, or by a brother; and that which was 
presented by the maternal uncles, and the rest at the 
time of wedding before the nuptial fire; anda gift on a 
second marriage or gratuity on account of supercession, 
as will be subsequently explained in the text, ‘Toa 
woman whose husband marries a second wife let him 
give, &c.,’? and, (as indicated by the word adyo—and 
the rest) property obtained by inheritance, purchase, parti- 
tion, acceptance, finding; are all Stridhan according 
to Manu and the rest.” 

Vijnaneshwar then remarks: “The term Stridhan 
(woman’s property) conforms in its import with its etymo- 
logy, and 1s not technical; for if the literal sense be ad- 
missible, a technical acceptation is improper. 

From this it would appear that, according to Vijna- 
neshwar, property inherited by a widow or daughter is 
Stridhan. But even if inherited property be Stridhan, 
still it does not follow that the widow or the daughter has 
absolute power over such property, or that the course of 
succession to such property is the same as in respect of 
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other kinds of Stridhan. The texts of Katyana, Paithi- 
nasi and Mababharat, which declare that the widow and 
the daughter can have only a limited right over pro- 
perty inherited by them as such, and that on their death 
the estate goes to the next heirs of the last male owner, 
are at least as binding on the followers of the Mitakshara 
as the Mitakshara itself, if not more so. If the Mitak- 
shara contained anything in direct opposition to the 
texts of Katyana aud Paithinasi, then the question would 
have arisen, whether the Mitakshara should be followed 
even where its doctrines are directly opposed to the 
Shmritis? But Vijnaneshwar only says generally, that 
every description of property belonging to a female is 
Stridhan. It is, therefore, quite open to lis followers to 
admit the texts of Katyana, Mahabharat and Paithinasi 
to qualify the general rule of succession to Stridhan, in 
the special cases of property inherited by female heirs 
from males. A special rule will, in all cases, prevent the 
operation of a general rule. Itis not to be supposed that 
the Mitakshara is an exhaustive treatise on law. Where 
it is silent or doubtful, the texts of original Shmritis, and 
the opinions of authoritative writers may well be taken 
to supplement, and to explain it. ~ 

It has been held by the Bengal High Court and by the 
Privy Council, in the cases* noted below, that, even 
among those who follow the Mitakshara, the widow and 
the daughter take a qualified estate, and that on their 
death, the estate goes to the next heirs of the last male 
owner. The correctness of these decisions has been ques- 
tioned by several high authorities. In fact, Mr. Justice 
Pontifex who delivered judgment, in the Court of first 
instance, in the case of Chotay Lal v. Chunnoo Lal had 
grave doubts as to the correctness of the decisions which 
he felt himself bound to follow. But, as shown above, 
the decisions of the Bengal High Court and of the Privy 
Council on the point are perfectly justifiable; and it is 
not necessary nor desirable that they should be reconsi- 
dered. : 

The Viramitrodaya, like the Mitakshara, maintains 

















# Mussamut Thakoor Dayi v Rai Baluk Ram, 11M I A. 139, 
Bhagwandeen Dooby r Myna Bai, 11 M I A 487 
Chotay Lal v. Channoo Lal, 22 W. BR. 496. 
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iramitro that whatever is owned by a woman is her Stridhan. 


Mayukha 


“_ aa 


But Mitra Misra distinctly admits that the quality of 
{being freely alienable, which generally attaches to Stri- 
‘dhan, may not attach to every kind of it, thus showing 
‘that the operation of the general rule as to succession 
and disposal may be counteracted by special] texts. Mitra 
Misra lays down, on the authority of the text of Katyana, 
that, after the death of the widow, the husband’s heirs 
succeed. ; 

The Mayukha, like the Mitakshara, interprets Manu’s 
enumeration of six kinds of woman’s property to mean 
only the denial of a smaller number, and refers to the 
word adya (and the rest) in Yajnavalkya’s text in sup- 
port of that interpretation. Nilkantha does not expressly 
declare that the force of the word adya 18 sufficient to 
include all acquisitions whether by inheritance, partition, 
or the like. Nilkantha draws a distinction between 
paribhasika and aparibhasika, Stridhan, and it seems that, 
in his opinion, the word adya has the force which Vijna- 
neshwar gives to it, though the rule of succession to 
Apanbhasik 1s different from that applicable to Paribhasik. 

According to the Bombay decisions, the widow has 
absolute power over moveables, but not over 1mmove- 
ables; and on her death, the succession goes to the next 
heirs of the husband lhving at the time. (Bhaskar 
Trimbak v. Mahadev Ramjee, 6 Bom. 1.) 

1 The daughter takes an absolute estate according to the 
‘Bombay High Court The daughter can make alienations 
‘during her lifetime; and on her death the estate goes 
;to her heirs. (Vijay Rangam v. Lakshman, 8 Bom. 244; 
Har: Bhat v. Damodar Bhat, 1. L. R. 8 Bom 171; Babajee 
Bin Narayan v. Balaji Ganesh, I. L. R. 5 Bomb. p. 660. 
In the Bombay Presidency, sisters are entitled to inherit ; 
and where they do so, they take an absolute estate hke a 
daughter. (Bhagiratee Bai v. Boya, I. L. R. 5 Bomb. 
. 264, 
. In the Bombay Presidency, the widows of Gotraja 
Sapindas inherit. But where they do so, they do not take 
an absolute estate, (Bhorman Gavda v. Rudrapa Gavda, 
I. L. R. 4 Bom. 181.) 

The Southern school follows the Shmriti Chandrika 
and the Madhavya, in addition to the Mitakshara, as its 
leading authorities. The Madhavya does not give to the 
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suppletory term adya, that force which Vijnaneshwar Madhav; 


gives toit. By the word adya, according to the Madha- 
vya, is included only such property as is purchased with 
what is admittedly Stridhan. 

The Shmriti Chandrika agrees in substance with Ma- 
dhavya, with the difference only that it does not assign 
any definite meaning to the word adya in Yajnavalkya’s 
text. Devananda excludes gains by mechanical arts from 


the category of Stridhan. It is, therefore, evident that _shmriti 


according to him, the word Stridhan has a technical 
meaning in law, and not the meaning which flows from 
its derivation. 

It is not very clear whether, according to the Shmriti 
Chandrika, property inherited by a woman becomes her 
Stridhan. Devananda explains the text of Katyana as 
applicable to the case of “undivided wealth which a’ 
widow may herself take on account of her subsistence, in! 
consequence of her father-in-law, and the like, not being’ 
qualified to maintain her, or continuing engaged in other 
concerns” and not to the separate property of her husband 
which she takes by* inheritance. Then again there 
is @ passage in Kristnaswamy’s translation to the effect 
that “whatever the mother takes she takes for herself 
like the Stridhan called adhayagnit and the like.” But 
whatever may be the view of the Southern authorities with 
reference to the point under consideration, it is now 
settled by the course of decisions that the widow and the 
mother and the daughter take a qualified estate, (Collec- 
tor of Mauslipatam v. Vencata Narain Appa, 8 M.I.A. 
529; P. Bachiraja v. Vencatappadu, 2 Mad. 402; Senga- 
malathammal v. Valayanda Mudali, 3 Mad. H. C. 312; 
Katama Natchiar v. Dora Sing, 6 Mad H. C. 310.) 

In Sengamalathamal v. Valayanda Mudali, the High’ 
Court of Madres gave a further extension tu the doctrine; 
that inherited property is not Stridhan, by holding that’ 
the mother’s Stridhan, passing by inheritance to her 
daughter, does not become the Stridhan of the daughter. ' 

The leading authority in the Mithila school is the 
Vivada Chintamoni. Vachaspati does not define what is 
Stridhan ; but, like Devananda, enumerates and defines the 
several descriptions of property which rank as Stridhan. 








* Shmriti Chandrika, p. 62; Bharat Shiromany’s Edition. 
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The text of Yajnavalkya, which forms the basis of the 
unlimited interpretation of the term stridhan, in the 
Mitakshara and the Viramitrodaya, is neither cited nor 

Vivade even referred to in the Chintamoni. The several kinds 

Chintamony. o¢ property which are regarded as Stridhan are enumer- 
‘ated; and it would appear that, according to the Chin- 
itamoni, no other kinds of property, besides those enu- 
merated in the texts, come under the denomination of 
Stridhan. 

As regards property inherited by a widow from her 
husband, the author’s meaning is not very clear. He 
draws a distinction between moveables and immoveables, 
and holds that the widow’s power of disposal over the 
former is absolute. But then, he adds, that the texts of 
Katyana from which the distinction is deduced, do not 
refer to Stridhan. 

It remains now to consider the definition of stridhan 
according to the Bengal school. The Dayabhaga restricts 
the application of the term to certain descriptions of 

nenimataver| property belonging to a woman. Jimutavahana main- 

tion of Stri- |tains, that property belonging to a woman, in order that 

ein it may be called Stridhan, must possess the quality of 
being alienable by her at pleasure. (Dayabhaga, chap. 
IV, sec. I, para. 18.) 

After examining the various enumerations and defini- 
tions of different varieties of stridhan according to the 
different sages, Jimuta says: “Since various sorts of 
separate property of a woman have been then propounded 
without any restriction of number, the number 6 (as 
specified by Manu and others) is not definitely meant, 
But the texts of the sages merely intend an explanation 
of woman’s separate property. ‘That alone is her pecu- 
liar property which she has power to give, sell or use 
independently of her husband’s control. Katyana ex- 
plains this concisely: ‘The wealth, which is earned by 
mechanical arts or which is received through affection 
from any other [but the kindred] is always subject to 
her husband’s dominion. The rest is pronounced to be 
woman’s property. From the text of Katyana cited 
above, and from the well-known text of the same sage 
relating to the nature of the right which a widow pos- 
sesses in the estate inherited by her from her husband, 
it is established that a female cannot have absolute power 
of disposition over— 
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1. What is earned by mechanical arts. 

2. What is given by strangers except as jautaka. 

8. What is taken by her by way of inheritance, 
from males or females. 


These three kinds of property are not Stridhan, accord- 
ing to the Dayabhaga. There is a text of Narada quoted 
in chap. IV, sec. I, para. 23 of the Dayabhaga, according 
to which, immoveable property given, by the husband is 
not alienable by the wife. Such property cannot, there- 
fore, be regarded as Stridhan, according to Jimuta’s defi- 
nition of the term. 

It has been held by the Bengal High Court that the, 
Stridhan of a female does not continue to be so, when it: 
passes by inheritance to the hands of a female heiress. 
(Bhoobun Mohun Banerjea v. Mudan Mohun Sing, 1: 
Shome’s Law Reporter, p. 3.) The authority of Sree- 
kishen is clear on the point, (chap. II, sec. ITI, para. 6. 
Krama Sangraha). The Dayabhaga says nothing explicit- 
ly. But considering the reading of Yajnavalkya’s text in 
the Dayabhaga, it seems that it is not open to Jimutava- 
hana and his followers to include under the category of 
Stridhan any property that does not come under the 
head of Adhyagni, Adhyabahanika, &c. Such being the 
case, property inherited by a female cannot be regarded 
as Stridhan, even where it was so in the hands of the 
last owner. 

A legacy is regarded in the light of a gift; and it is 
considered as Stridhan, in the hands of a female legatee, | 
where a gift from the testator would rank as such. (Jadu | 
Nath Sircar v. Basanta Kumar Chowdry, 19 W. R. 269.) 

It has been held that a Hindu wife takes by the will 
of her husband no more absolute right over the property 
bequeathed than she would take over such property, 
if conferred upon her by gift, during the lifetime of her 
husband. As the wife can have only a limited right in 
respect Of immoveable property given to her by her hus- 
band, her right to such property is similarly limited, 
where the property is bequeathed 1n her favour by the will 
of her husband. (Kunja Behari Dhur v. Ram Chand 
Dutt,'T. L. R. 5 Cal. p. 684.) 

Gifts to a widow in lieu of maintenance have been held 
to come within the definition of Stridhan, property so 
given being what is called efW in Devala’s definition of 
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Stridhan. (Mussamut Durga Koonwar v. Tijoo Koonwar, 
5 W.R. Mis. 53.) | 

What is purchased with the income of Stridhan is 

Stridhan. (Luchmun Chandra Geer Gogsain v. Kali Charan 
‘Sing, 19 W. R. 292.) 
_ Property purchased with the accumulation of the income 
lof the estate which comes into the hands of a widow by 
way of inheritance ,fyom her husband is not Stridhan. 
(Sreemutty Poddomonee Dassee v. Dwarka Nath Biswas, 
25 W. R. 335 

Where property had been inherited by a widow from 
her husband, and afterwards confiscated by Government, 
such property, on being subsequently granted to the 
widow by Government was held to rank as her Stridhan. 
Brij Indu Bahadur Sing v. Ranee Janki Koer, 1C. L. R, 
318. 
| The share which a woman obtains on partition is her 
‘stridhan, according to the Benares and the Maharastra 
schools, but it does not rank as Stridhan according to the 
law of Bengal. 

It has been held that the burden of proving that any 
property belonging a woman is her Stridhan is on the 
party who makes such allegation. (Sreemutty Chandra 

onee Dassee v. Joy Kissen Sircar, 1 W. R. 107.) 

In a later case Mr. Justice Field held that in the ab- 
sence of any evidence to show the source from which the 
purchase money was derived, there is no presumption that 
property purchased in the name of a Hindu wife is the 
gical of her husband. (Chowdrany v. Tariny Kant 

iry, I. L. R. 8 Cal. p. 545. But see I. L. R. 10 Cal.) 





Srecrion III. 


ORDER OF SUCCESSION TO STRIDHAN 
ACCORDING TO THE MITAKSHARA.. 


With reference to the course of succession to the estate 
of a female, Yajnavalkya says :— ° 


foeneafirare erage | 
wifwtefrargy area aq walfte a 
Qa WaT WENT aaT | | 
emrarerasety qtaeet WEaTEE: 
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efeaat sq qwerty foamfa aq a 
Yajnavalkya, chap. IT, 148-150. 

[What was given to a woman by the father, the; 
mother, the husband or a brother, or received by her at 
the. nuptial fire, or presented to her on her husband’s mar- 
riage to another wife, as also any other (separate acquisi- 
tion) is denominated a woman’s pranerty. That which 
has been given to her by her kindred, us well as her fee 
or gratuity, or anything bestowed after marriage. Her 
kinsmen take it, if she die without issue. The property 
of a childless woman, married in the form denominated. 
Brahmo or in any of the four unblamed forms of mar-, 
riage, goes to her husband: but if she leave progeny it 
goes to her (daughter’s) daughters ; and in other forms of 
marriage (as the Asura) it goes to her father and mother 
on failure of her own issue. 

In commenting on this text Vijnaneshwar says :—“ If 
@ woman die”? without issue; that is, leaving no progeny ; 
in other words, having no daughter, nor daughter’s 
daughter, nor daughter’s son, nor son, nor son’s son; the 
woman’s property, as above described, shall be taken by 
her kinsmen, namely, her husband and the rest, as will 
be forthwith explained. 

“Of a woman dying without issue as before stated, and 
who had become a wife by any of the four modes of 
marriage denominated Brahmo, Daiva, Arsha, and Praja 
Patya, the whole property, as before described belongs 
in the first place to her husband. On failure of him, it 

s to his nearest (Sapindas) or blood relations. But 
in the other forms of marriage called Asura, Gandharva, 
Rakshasha and Paisacha; the property of a childless 
woman goes to her parents, that is, to her father and 
mother. The succession devolves first on the mother, 
who is bene! exhibited first in ae gal eet phrase 

atrigam? implyi oes (gachati) to both parents (pita~ 
Pe) that car tothe Lacey and to the father. On failure 
of them their next of kin take the succession.” 

“In all forms of marriage, if the woman ‘ leave pro- 
geny ;’ that is, if she have issue; her property devolves on 

er daughters. In this place, by the term ‘ daughters’ 
granddaughters are signified, for the immediate female 
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HAST reas waza: | 
Yajnavalkya IT, 120. 


Hence if the mother be dead, daughters take her pro- 
perty, in the first instance: and here, in the case of 
‘competition between married and maiden daughters, the 
unmarried take the succession; but, on failure of them, 
the married daughters; and here again in the case of 
competition betweet'3such as are provided and those who 
are unendowed, the unendowed take the succession first ; 
but, on failure of them, those who are endowed. Thus 
beled says, “A woman’s property goes to her daugh- 
ters unmarried or unprovided ;” or provided as is implied 
iby the conjunctive particle in the text. Unprovided are 
iguch as are destitute of wealth or without issue.’’ 

<‘ But this [rule, for the daughter’s succession to the 
mother’s goods] is exclusive of the fee or gratuity. For 
that goes to brothers of the whole blood, conformably 
with the text of Gautama— 


ufrthwen Sredrarg ary: frye 
Gautama, 28, 25. 


“On failure of all daughters, the granddaughters in 
the female line take the succession under the text— 


efeeut saa Sy 
“Tf there be a multitude of these granddaughters, chil- 
dren of different mothers, and unequal in number, shares 
should be allotted to them through their mothers, as 
directed by Gautama :— 
aftrare ot wad’ wrafaate: 
Gautama, 28, 15. 
“But if there be daughters as well as daughter’s 
daughters, a trifle only is to be given to the grand- 
daughters. So Manu declares— : 


araret qe hercanrerafy wearea: | 


STATE Wary fefwe see Terres 
Manu, IX, 198. 


e@het charmer 


Gautama, 28, 22. 


MITAKSHARA. 88S 


“On failure of daughter’s daughters, the daughter’s 
sons are entitled to the succession. Thus Narada says— 


WQS wang eieeat wey: | 
Narada, 18, 1. 


«Tf there be no grandsons in the female line, sons take 
the property: for the holy sage has declared : 


sraydhers: Reread wea i 
Yajnavalkya, IT, 120. 


‘Manu likewise shows the right of sons, as well as of 
daughters, to their mother’s effects.” 


wrarut Siena ot GT ECT: | 
wc fray ufseyg sara: w 
Manu, IX, 192. 


<All uterine brothers should divide the maternal estate 
equally, and so should sisters by the same mothers. 
Such is the construction and the meaning is not that 
‘brothers and sisters share together ;’ for reciprocation 
is not indicated, since the abridged form of the conjunc- 
tion compound has not been employed, but the conjunctive 
particle (cha) is here very properly employed with re- 
ference to the persons making the partition; as in the 
example Deva Datta practises agriculture, and so does 
Yajnadatta. 

“Equally” is specified to forbid the allotment of deduc- 
tions (to the eldest and so forth). The whole blood is 
mentioned to exclude the half blood. 

“But though springing from different mothers, the 
daughter of a rival wife, being superior by class, shall 
take the property of a childless woman who belongs to an 
inferior tribe. Or, on failure of the step-daughter, her 
issue shall succeed. So Manu declares— 


forarg wAated freer’ werea | 
WHT ARCY Weyl AcIAYy al vay | 
Manu, IX, 198. 
“<The mention of a Brahmani is meant to include any 


rit tales class. Hence the daughter of a Kshatriya wife 
es the goods of a childless Vaisya.” 


Summary 
of the order 
of succession 
to Stridhan 
goronding to 

takshara. 
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“On failure of sons, grandsons inherit their paternal 
grandmother’s wealth. For Gautama says “they who 
share the inheritance must pay debts.’ ” 

Fomenites wd sfirgay: 
Gautama, 12, 82. 


The grandsons are bound to discharge debts of their 
ve i grandmother, for the holy sage has declared 
at—, ' 


wwatw we &y : 
" Yajnavalkya, IT, 50. 
Such being the law, it follows that grandsons are en- 
titled to take as heirs the Stridhan of their grandmothers. 
“On failure of grandsons also, the husband and other 
relatives ubove-mentioned are successors to the Stridhan 
of afemale. Mit. chap. II, sec. XI. 
From the above commentary, it appears that the follow- 
ing is the order of succession as to Stridhan :— 


1. Unmarried daughter. 

. Married daughter unendowed. 

Married daughter endowed. 

Daughter’s daughter. 

Daughter’s son. 

Son. 

Grandson. 

The unmarried daughter of a rival wife of a 

superior class. 

' 9. Either husband and his Sapindas, or parents 
and their Sapindas according to the form of 
marriage. 


GO NI OTR Go Bo 


Comparative poverty is the only criterion for settlin 
the claims of daughters. (Audh Kumari v. Chandra Dai, 
I. L. R. IL All. 561; Wooma Dai v. Gokoolanand, I. L. 
R. III Cal. 587.) . 

Unchastity in a woman does not incapacitate her from 
inheriting Stridhan. (Ganga Jati v. Ghasiti, I. L. R, 1 
All. 46. 

There ig no oe authority to show that an adopted 
son can inherit the adoptive mother’s Stridhan. There is 
a ruling cited in West and Buhler’s Digest to the effect 
that an adopted son may inherit the property of the adop- 
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tive mother. (See page 513, Third Edition.) It has been 
also ruled by the Bengal High Court that an adopted son 
may be heir to the Stridhan of the adoptive mother. (Tin 
Cowry Chattopadhya v. Dinanath Banerjea, 3 W. RB. 49). 
So far as the Bengal school 1s concerned, there is apparently 
authority for the last mentioned ruling, im the commentary 
of Sreekishen. (See P. C. Tayore’s Edition, p. 174.) 

Whether the adopted son of a woran can inherit her 
rival wife’s Stridliun is a question which was incidental y 
referred vo in the judgment of the High Court im the case 
of Tin Cowry v Dina Nath. The opimon of the learned 
Judge who delivered judgment in that case seems tu be in 
favour of the rival wife’s adopted son, There 1s no doubt 
that the Aurasa son of a rival wife 1s regarded 1n the eye 
of law as a secondary son to the stepmother, But consider- 
ing the maxim that there cannot be an*® atiudesh from 
atidesh, it seems doubtful whether the adopted son of a 
rival wife can be regarded as having any 1elation to the 
stepmother. The adopted son of a co-wife may succeed 
as stepson, but not by virtue of the text which makes the 
rival wife’s son equal to a son of the body. 

It is doubtful whether an adopted son, can inherit the 
Stridhan of the adoptive mother where there 1s an Aurasa 
gon born afterwards. In the Bengal school the authority of 
Sreekishen geems to be against the adopted son under such 
circumstances, Supposing that an adopted sun 18 capable 
of inheriting along with an Aurasa, the shares would be 
the same as in succession to the property of a male. 
Comment on Dayabhaga P. C. Tagore’s Edition, p. 143. 

On failure of heirs down to the son’s son, the order of 
succession varies according to the form in which the 
deceased female was mariied; there being one order of 
succession to her Stridhan, if her marriage took place in 
one of the four superior forms, namely, the Brahmo, the 
Daiva, the Arsha and the Prajapatya; and a different 
order if her marriage took place in one of the inferior 
four forms In the former case, the heirs are the hus- 
band and his kinsmen; and in the latter case they are 
the parent and their kinsmen. But who are successively 
the next of kin in either case or, in other words, what is 
the order of nearness among kindred, the author of the 
Mitakshara does not explain. 


Bight of 
adopted son 
as to adop- 


tive mother’s 
Stridhan. 


' 
t 


i 


Order of 
succession in 
default of 

sue. 
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The order of succession, in respect of Stridhan, as laid 
down in the Viramitrodaya is different from that of the 
Mitakshara, in many important points. The Viramitro- 
daya cannot, therefore, be taken as a guide in determining 
the order of succession among the Sapindas of the hus- 
band and father. In fact Mitra Misra’s work does not 
throw any light on the point 

According to Kemalakor, the nearness of Sapindas is 
to be determined by the rule given in the Mitakshara for 
the devolution of the property of a male owner dying 
without male issue. “In default of the husband” says 
Kamalakor, “the daughters, sons, and daughter's sons of 
the mval wife and in their default, the mother-in-law, the 
father-in-law, the husband’s brother, his sons, and other 

Whoare next of kin of the husband succeed according to the 

husbands text. “The wife and the daughters also &.’ This is the 

opinion of Vijnaneshwar and Apararka.” Kamalakor’s 

opinion is entitled to be followed as an authority in the 

Benares school, where it 18 not in conflict with that of 

any higher authority. In the present instance, the rule 

based on his opinion has the further recommendation of 

being simple. It may also be urged that 1f this were not 

what Vijnaneshwar meant, «and if he had not referred to 

this known order after the husband, he would have con- 

tinued his enumeration further. Accepting then Kamal- 

akor’s interpretation of Vijnaneshwar’s rule, the successive 

‘heirs after the husband would be the stepson, the step- 

| grandson, the rival wife, the stepdaughter,* her son, the 

( husband’s mother, his father, his brothers, their sons, &c. 

Following the above mode of determining nearness 

Orderof among Sapindas, the successive heirs to the property of 

succemnus- ® childless woman married in the Asura, Gandharva, Rak- 

paca Rae hasa and Paisacha forms, would be the father, the brother, 

Bapindas. his son, the mother, the sister, her son, the father’s 
mother, the father’s father, &c. 

The course of succession according to the Mitakshara 
is the same in respect of every description of Stridhan 
with the exception of Sulka which is, as defined by 

_Vijnaneshwar, wealth “for the receipt of which the 

‘woman is given in marriage.” The Sulka goes to the 

| brother of the whole blood, in the first instance, accordjng 
to Vijnaneshwar. (See text quoted in p. 382 ante.) 


* The daughter of a mval wife of a supenor class takes before husband. 
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Section IV. 


SUCCESSION TO STRIDHAN—MAYUKHA AND 
SHMRITI CHANDRIKA. 


The author of the Mayukha, as seen already, divides 
woman’s property into two main classes, 12., 

1. Stridhan of the several kinds which have tech- 
nical names. 

2, Other descriptions of property belonging to & wo- 
man. 

As regards the second class, Nilkantha says that the son 
and the rest succeed to such property; and 1t has been 
held that the course of succession to such property is the 
same as that in respect to the property of a male. 
(Vijaya Rangam v. Lakshman, 8 Bomb. 244) 

For the purpose of laying down the order of succes- 
sion, Nilkantha divides Stiidhan proper into the five 
following classes :— 


I. <Anwadheyaka or gift received after marriage 
from the husband’s family; and Poetidatta 
or property given by the husband through 
affection. 

II. The Yuutaka or nuptial gifts. 
IlI. The other descriptions of Stridhan property. 
IV. Bandhudatta. 

V. Sulka and maiden’s property. 


With regard to class I, Nilkantha cites texts from Manu Order of 


and Katyana* and deduces the rule that Stridhan coming 


under this class is inherited by sons and unmarried dheya' 


daughters, in the first instance. If there be no unmar- 
ried daughters, then married daughters take equal shares 
with sons. 


a 


© qqrag oem way Tata Sa ay 
Tall orate eure: seraTeed Vaz A 


errat ofqrare oa wet eeTT | 


wacaee Fray ulaye gare: & 
Mann, IX, 192 


Mann, IX, 196. 
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ToJaatexa The rule of succession to nuptial gifts (Yautaka) is 
property of deduced from a text of Manu which says that “ property 
given to che mother on her marriage 18 inherited by the 

unmarried daughters.” 


HITT TQS Vy AY HFareharay Ts | 
Manu, IX, 139. 


The heirs to Yautgka property of a woman, in default 
of maiden daughters, are not clearly mentioned in the 
Mayukha It seems that after the maiden daughter, the 
course of succession 18 the same as in respect of Anwa- 
dheya. 

To other As to other descriptions of Stridhan proper, the order 


descriptions of succession laid down in the Mayukha 18 as follows :— 


aoa di 1. Daughters and Brahmini step-daughters une 
married, and unendowed. 
2. Daughter’s children. 
8 Sons. : 


4. Grandsons. 


Nilkantha seems to lay down that only daughters, 
unmarried and unendowed, inherit jointly. It seems 
also intended that the daughter’s sons and daughter's 
daughters should take simultaneously. But these points 
are not free trom doubt. 

In default of children of the body, the course of succes 
sion varies accoiding to the form of marriage. In the 
case of any woman mariied in the four approved forms, 
landim the case of Kshatriya women married in the 
'Gandharva form which 1s allowed in the case of Ksha- 
itiiyas, the inheritance goes to the husband. In all other 
eases, the inheritance goes to the father, in default of 
jchildren. In default of the husband or the father, as 
the case may be, the nearest Sapindas of the female suc- 
ceed. Who the nearest Sapindas of the female are, 
is not clearly stated. But later on, the author shys, that 
in default of the husband or the father, the heirs are 
those who are enumerated in the following text of 
Vrihaspati: 

ASAT Ayer fewest frwergs 
WE TTA y area: THT aT 
UETST ATCT H BI BAT Shes aT 
We GAT aT WS Aret ewlerg: sAITE A 
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According to this text the heirs, in default of the hus- 
band or father, are— 


{1. Sister’s son. 
' 2, Husband’s sister’s son. 
| 8. Husband’s brother’s son. 
4. Brother’s son. 
5. Son-in-law 
6 Husband’s younger brotler. 


Taling all that the author says in the chapter into 
consideration, 1t seems that, in the above lst, the relatives 
on father’s side succeed in the case of a woman married 
in the disapproved forms of marriage; and in the case of 
& woman married in any of the approved forms of mar- 
riage, the inheiitance goes to the relatives on the side of 
the husband, im the above list. This poimt again is not 
free from doubt 

From the answers to questions in the Digest of Messrs. 
West and Buhler, it appears that, according to the Western 
Pandits, the Studhan of a feinale goes to other Sapindas, 
first to those of the same Gotra, and then to those of 
different Gotra. It also appears that on failure of hus 
band’s Sapindas, the blood relations of the woman herself 
may succeed to her Stridhan according to the Bombay 
Shastris. The husband’s Somanadvkas ought, 1t seems, to 
come before the father’s Sapindas. But there 1s no autho- 
rity on the point. 

In respect of property given by the kindred (bandhu) | Wealth 
at an Asura manage or the lke, Nilkanta cites a text of Bandhu at 
Katyana which runs thus:—“ That wlich was given to Mariage. 
her by her bandhlu goes on failure of bandhus to her son. 

The Mayukha like the Mitakshara, declares, upon the 
authority of Gautama’s text, that the sister’s Sulka ihe 
to the uterine brothers before the mother. 

If the girl dies before marriage then the Sulka is 
taken bick by the bridegroom to whom she had been 
affianced. 

Touching the devolution of the property of a maiden, yasa, 


Sulka. 


Nilkanta cites the following text of Baudhayana— property. 
Fem ware: Begrar WHS. Siac: Ga | 
MEWS Mayas Fagquay a 


[The wealth of a deceased damsel let the uterine 
brethren take equally; on failure of them, it shall belong 
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to her mother, or if she be dead, to the father.] This 
text applies, according to Nilkantha, where the maiden 
daughter received the property from the maternal grand-~ 
father and the like, and where the maiden dies as such, 
te. e., before marriage. 


2. Shmritt Chandrika. 


The law, with reference to the course of succession to 
Stiidhan, as laid down in the Sbhmriti Chundrika 1s in 
many important respects similar to the law of the Mayu- 
kha as summarized above. Devananda divides Stridhan 
into the following classes :— 


. Anwadheyaka and Pritidatta 
Yautaka. 

Adhyagni, Adhyavahanika, &c. 
Bandhu Datta. 

Sulka. 

Maiden’s property. 


ww 


OSU C0 BO et 


Devananda does not apparently take the word adya 
in Yajnavalkya’s text in the sense which Vigyaneshwar 
assigns to1it. Any how, property acquired by inheritance 
or the hke is not expressly included, in the Chandrika, 
under the category of Strnidhan. In the Mayukha there 
is a distinction made between paribhusik and eparabhasitk 

| Stridhan. But the parebhasih alone seems to be recog- 
nized as Stridhan by the author of the Chandrika. 

The classification of Stridhan proper is very nearly 
the same in the Chandiika and the Mayukha. The 
author of the Mitakshara does not make any distinction 
between the different kinds of Stridhan, for purposes of 

}succession. Vijnaneshwar lays down the same rule for 
all kinds of Stridhan. But the texts are so conflicting 
that they cannot be reconciled except by assigning to 
them different fields of application; and Vijnaneshwar’s 
views have not been accepted by any of the later com- 
mentators. : 

After taking into consideration all the texts with re- 
ference to the course of succession to Stridhan, Deva- 
nanda arrives at the following conclusions. 

That the text of Manu and Vrihaspati which authorise 
the joint succession of sons and daughters, relate to the 
wpe eater ha Stridhan and to the affectionate gifts of the 

usband. 
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2. That the exclusive right of maiden daughters re- 
lates to the mothers Yautaka as declared by one of the 
texts of Manu. 

8. That the text of Goutama applies to the other kinds 
of Stridban of a married woman; and that the heirs to 
such Stiidhan, in the first instance, are the unmarried 
daughter, and the married danghter who 1s unprovided. 

To the Anwadheya and the Paitidatta, unmarried 
daughters succeed simultaneously with sons. If there be 
no uumarried daughters, then mariued daughters share 
with sons according to the text of Virhaspati. Widowed 
daughters cannot share with sons. The Chandnka is 
silent as to who are the heirs in default of sons and 
married daughters. In the absence of any provision to 
the contrary, in the Chandrika and the Madhavya, the 
Mitakshara 1s followed in the Dravira school; but as 
there is no authoritative decision on the point, it 1s diffi- 
cult to say what the law 1s in the Southern school. 

Tothe Yautaka, maiden daughters alone succeed, in the 
first instance under the text of Manu to that effect. In 
default of maiden daughters sons take the Yautaka of 
their mother. The Chandrika 1s silent as to who should 
succeed to mother’s Yautaka in default of sons. 

To the other kinds of Stridhan of a married woman, the 
heirs, in default of unmarried and unprovided daughters, 
are the daughter’s daughter, daughter’s son, sons, son’s 
sons as under the Mitakshara. In default of all those, 
the daughter of a rival wife of a superior caste may take. 
Grandchildren, whether son’s sous or daughter’s sons, 
take per stirpes and not per capita. 

The order of succession to the property of a woman 
who leaves no progeny, that is, neither children nor 
grandchildren, is regulated by the furm of marriage, as in 
other schools. From the texts bearing on the point, the 
author of the Chandrika deduces the following rules: 

1. The property of a childless woman goes to her 
husband, if she had been married in one of the five 
approved forms. 

2. In other cases, it reverts to her father or other 
kinsmen from whom she had received it; and it is only 
in default of such kinsmen, that the husband inherits in 
such cases. 

3. The Sulka of a married woman is taken by her 
brother and mother in suecerrion. and nat hw tha aiwar 


Classifica- 
tion of Stri- 
dhan for pur- 
posea of suc- 
session. 
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4, Sulka of an unmarried damsel is taken by the 
iver. 

: 5. Property, other than Sulka, belonging to unmarried 
damsels is taken by the brother; mother and father in 
succession as declared by the text of Baudhayana* quoted 
below and in page 389 ante. 

According to the text of Brihaspati quoted in page 388 
ante the heirs to Stridhan, in default of all those men- 
tioned above, are the following: 


( 1, Sister’s son. 
2. The husband’s sister’s son. 
3. The husband’s biother’s son. 
4, The brother’s son. 
6. The son-in-law. 
’ 6. Husband’s younger brother. 


In default of all these, stepsons succeed except in the 
case of property given by father to a daughter who is 
married to a husband of a superior class, in which latter 
case the children of the rival wife of a superior class 
take even before the husband. 

The author of the Chandrika expressly says that right 
to mother’s Stridhan 1s not acquired by birth, but at the 
time of the death of the mother. 


@ 





Section VY. 
LAW OF SUCCESSION TO STRIDHAN 
BENGAL SCHOOL. 


Jimutavahana and his followers divide Stridhan into the 
three following classes, for purposes of mberitance : 


1. Maiden’s property. 
2. Ajautaka property. 
8. Jautaka and Pitridatta. 


With regard to the maiden’s property, the heirs are in 
the following order : * 








© we war: ware were: Sec: we 
ACue VsyTAaTs using: a 


Dayabhaga, chap. IV, sec III, para 7. 
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1. Brothers of the whole blood. 


' 9, Mother. 
3. Father. 
If a female dies before marriage, the property given to}, Buccgasion 


her by the person to whom she had been affianced goeg'property. 
back to the giver. 


2. Succession to Ajavbaka. 


The general rules as to the course of succession to 
Stridhan apply only to Ajautaka property. The special 
rules apply to Jautaka and Pitridatta. (Daya., chap IV, 
sec. II, para. 13) The texts quoted in paras 1-6, sec I, 
chap. IV of the Dayabhaga apply only to Ajautaka, 
according to the Bengal authorities, These texts lay down} Ajautake 
that sons and the unmarried daughters inherit sinul-| 
taneously, in the first instance. Ib para 9. It has been 
held that ‘maiden daughter’ means not only unmarried 
but unbetrothed, and that. a betrothed daughter bas no 
right to inherit mother’s Stidban jointly with a son 
Sree Nath Gangooly v Sorvo Mongola, 10 W. R 488. 

If there be no son or unmarried daughter then the 
mother’s Ajautaka property goes to married danghters 
who have or are likely to have male issue. (Dayabhava, 
chap. IV, sec. II, para. 9; Krama Sangraha, chap. II, 
sec. LV, par4. 5.) 

In default of married daughters the Ajautaka property 
goes in the following order— 

Dayabhaga, chap. IV, 


Son’s son ..)sec. LI, para. 11; Krama 
«. Daughter’s son . ) Sangiaha, chap. LI, sec. ,, Order of 
IV, para. 7. mong ohild 
8 Son’s grandson 
4. Step-son ts Krama Sangraha, chap. 
5. Step-grandson .. CIT, sec. LV, para. 9. 
6. Step-great-grandson 
7. Widowed daughter . Ib. para. 10. 


According to the Davabhaga, the step-son ought to be 
placed befure daughte:’s son. (Duyabbaga, chap. IV, 
pec. IIT, para. 33.) 

Jimutavahana places the widowed daughter after 5 iiss of 
daughter’s sons. But the reason assigned for doing s0 difference 
shows that Sreekishen 1s quite justified in putting the 
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great-grandson before the widowed vag Se The step 
children are certainly not children. ut Jimuta has 
laced the step-son before even the daughter’s sons, and 
tates cannot be said tq the in direct conflict with the 
Dayabhaga when he places the stepchildren before the 
widowed daughter. 
According to the text of Devala quoted in para. 6, sec. 
II, chap. LV of the Dayabhaga, the heirs to Ajautaka Stri- 
dhan, in default of children, are— 


1. Husband. 
2. Mother, brother, father.* 


Jimutavahana has not, however, made any comment or 
remark with regard to that part of the text which lays 
down the course of succession in default of children. 
According to the text, the husband succeeds before parents 
and brother. But Jimuta bas laid down that the heirs to 
Ajautaka are— 


| 1. Brother. 
2. Mother. 
‘ 3. Father. 
{ 4 Husband.t 


There are texts which declare that, in certain special 
cases, the husband succeeds first of all. Thcre are also 
texts which declare that in certain other special cases the 
parents succeed first. Jimuta had therefore no other 
alternative than to lay down that the general rule is as 
stated the above Jimuta has deduced the rule from the 
texts quoted in paras. 10 and 12 of sec. III of chap. IV 
of the Dayabhaga. 

From what is stated in para. 13, sec. III, chap. IV, it 
appears that, according to Jimuta, the Ajautaka Stri- 
dhan of a childless female goes to her brothers and 
iparents, in preference to her husband, whatever be the 
‘form in which she may have been married. Sreekishen, 
however lays down that even in respect of Ajautaka Stri- 





CTaTA Twacarat waret ehwa witet | 
euaret eign arar wir faerie arg a 
e a. 


+ See Krama Sangraha, chap II, sec III, paras. 14, 19. 
Dayabhaga, chap. IV, seo II, para 27 
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dhan, the order of succession varies according to the form 
ef marriage. (Krama Sangralha, chap. II, sec. 1V, para 
11; commentary on the Dayabhaga, P. C. Tagore’s Edi- 
tion, page 179.) 

There is thus an apparent conflict between Jimuta and 
his commentator. With reference to this apparent con- , Apparent 
flict, it has been held that the authority of the Daya Between. 
bhaga must prevail over that of Sreekishen, and that in his commen 
respect of that kind of Ajautaka which is called Ana-(‘®* 
dheyaka the brother is a preferable heir to the husband, 
(Hury Mohun Saha v. Sonatan, I. L R. 1 Cal. 275) 

It may, however, be stated here that Sreekishen’s doce 
trine is not only supported by the text of Devala upon 
which Jimuta mainly relies in support of the position 
that sons and unmarried daughters succeed simultane- 
ously, but the doctrine of the Kiama Sangraha is certain- 
ly more consistent with the custum of the country, and 
the general spirit of the shasters. 

According to the shasters, a Hindu is strictly forbidden 
from accepting any gift either from his daughter, or from 
his son-in-law. The Aditya Puran says— 


faeg! orrarat wal wey Hey A ATTA | 
waar weyTet MATTIE FT VTA. 
qyza fata aa vie vee fe 

[The son-in-law ought to be revered as the god Vishnu, 
and nothing should be done that is likely to offend him. 
So long as the daughter does not give birth toa son, her 
father is not to take any food in her house, and where the 
daughter is married in the Brahmo form, the prohibition 
is perpetual. ] 

Such being the injunction of the Shasters, Hindu 
fathers never accept the most trivial gifts from their 
married, daughters, and 1f the daughter dies in the house 
ef the father, her ornaments, clothes, &c. are all sent 
to the husband, even though originally given by the father 
himself. Even if the father be legally entitled to suc- 
ceed to Ajautaka, in preference to the husband, still very 
few would take advantage of that law. The law and 
religion of the Hindus being derived from the same 
source, it can hardly be said that there can be any incon- 
sistency between the two in any case. Considering all 


ur 
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this it seems to me desirable that the apparent con- 
flict between Jimuta and his commentator should be 
explained away if possible, and Sreekishen’s view accepted 
in the matter 

Paras. 4, 18, 15, 25, 26, sec. III, chap. IV of the Daya- 
bhaga certainly indicate that, in the opinion of the 
founder of the Bengal school, the brother, mother and 
father succeed before husband, whatever be the form of 
marriage, in which the deceased was married. Taking, 
‘however, these paras. in connection with the context, 
lit may be said that Jimuta means nothing more than that 
‘the brother may succeed whatever be the form of marriage 
of his deceased sister. It 1s nowhere expressly said in 
the Dayabhaga that the operation of the general rule 
stated in para. 29 may not be qualified in special cases 
when the property is Ajautaka. However that be, it 
must be admitted that according to the authority of the 
Dayabhaga as intepreted by the decisions of the High 
Court, the heirs to the Ajautaka property of a childless 
woman are— 


1. Brother. 
2. Mother. 
' $. Father. 
| 4. Husband. 


8. Succession to Jautaka. 


The general rules relating to succession to Stridhan 
socceasio® apply only to Ajautaka. In respect of Jautaka there are 
special rules which make the course of succession to such 
property somewhat different. In the first place, unmar- 
ried daughters alone succeed to such property, in the first 
instance. Manu says— 


RIS UTE TS UT ET GI 
eee Manu, IX, 131. 


(The mother’s Jautaka belongs to the unmarried 
daughter. | 

Then again there is a text of Gautama* which declares 
that Stridhan goes to daughters unbetrothed, betrothed 
and married. (Dayabhaga, chap. IV, sec. IL. para. 18.) 


¢ witve ciewarmaresfatarrry | 


Gautama. XXVIII, 22, 
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The result is, that daughters succeed in the following 
order where the property is Jautaka: 


‘1. Unmarried daughter. 
2. Betrothed daughter. 
3. Married daughter 
4. Widowed daughter. 


In default of daughters of any of the above classes, the 
son and other heirs succeed in the following order : 


As the daughter excludes 


a 


Son 


‘ ; *** } the son, so the daughter’s son 
| = eee eee excludes son’s son “D. K. 8S. 
oo chap. II, sec. III, para. 9). 

' 4. Son’s grandson. 

5. Stepson. 

( 6 Stepson’s son. 


/ 7. Stepson’s grandson. 


The course of succession to the Jautaka of a childless 
woman varies according to the form of marriage. It will 
be remembered that, according to the general rule which 
applies to Ajautaka, the heirs to a childless femule are— 


1. Brother. 


av 2. Mother. 
8. Father. 
4. Husband. 


But there is a text of Manu which declares that the 
Jautaka property of a childless female married in any 
approved form goes, in the first instance, to the husband. 
(Manu, IX, 196). The result is that the heirs of Jautaka 
in such cases are 


ti]. Husband. 
E } 2. Brother. 
{$. Mother. 
4. Father. 


Then again there is a text of Manu which declares that 
the Jautaka of a childless female married in any of the 
disapproved forms goes, in the first instance, to her 
parents. (Manu, 1X,197.) The result is that the heirs 
to Jautaka in such cases are— 
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1. Mother. 

2. Father. 
‘8. Brother. 

4. Husband. 


After this point there is no difference in the course of 
succession, on the ground of the property being Jautaka 
or Ajautaka. ; 

4, Prindatia. 


With regard to Pitridatta or property given by father 
before or after marriage, there is a special rule according 
to which such property goes, in the first instance, to the 

ome or ‘ unmarried daughter alone Inthe Krama Sangraha, Sree- 
Pitridsttae kishen has laid down that the course of succession to 
Pitridatta is similar to that in respect of Jautaka But, 
in the author’s commentary on the Dayabhaga, he has. 
expressed a different opinion; and considering the word- 
ing of the text it is difficult to say whether what is laid 
down by Sreekishen in his commentary is more acceptable 
than what is stated in the Krama Sangraha. Property 
given by father before or after marriage must be regarded 
as Ajautaka, and the course of succession to such property 
must be the same as in respect of any other Ajautaka, 
except so far as the operation of the general rules is. 
qualified by special texts. The special texts* in respect 
of Pitridatta only declare that such property goes to the 
unmarried daughter alone in the first instance, and that 
if the female dies childless, then it goes to her brother.. 
Such being the case, there is no direct authority for 
saying that all daughters succeed to the Pitridatta before 
sons; nor is there any clear authority for saying that the 
course of succession to the Pitridatta of a childless female- 
is the same as that in respect of the Jautaka of such 
female. In fact, in some manuscript copies of the Krama 
Sangraha, it is stated that the course of devolytion of 
Pitridatta is similar to that of Ajautaka after a certain 
oint. In the translation and printed copies, the reading 
is Jautaka instead of Ajautaka. 

In the case of Jadu Nath Sircar v. Basunta Kumar, (19 
W. R. 264) the question arose whether in respect of 
Pitridatta, the brother is a preferable heir to the hus 


# Manu, [X, 198; Katyana quoted in chap. IV, sec, III, para. 12. 
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band in every case. If the course of devolution of 
Pitridatta be like that of Jautaka* then, in certain cases, 
the husband would succeed before the brother. But in 

ara. 16, sec. III, chap. IT of the Krama Sangraha, Sree- 
Fisica has apparently laid down, in accordance with the 
authority of the Dayabbaga, that in respect of Pitridatte 
the brother is the heir in every case. In the case of | 
Jadu Nath Sircar v. Basunta Kumar, (19 W. R. 264) the 
late Mr. Justice Mitter delivered a very learned judg-~ 
ment in which His Lordship attempted to reconcile the. 
apparent inconsistency in the Krama Sangraha. The 
learned Judge laid down that the course of devolution’ 
of Pitridatta and Jautaka 1s similar only down to the 
co-wife’s great-grandson. But, in respect of Pitridatta, 
the brother succeeds before husband, 1n every case, and 
not merely in the case in which the deceased was married 
in the Asura, or any other disapproved form. The mode 
in which the learned Judge reconciled the apparent incon- 
sistency in the Krama Sangraha is clearly erroneous, as 
will appear on reference to the original, and on reference 
to the author’s commentary on the Dayabhaga. In the 
commentary, it is distinctly stated that in respect of 
the Ajautaka given by the father, the course of devolu- 
tion, on failure of heirs down to the cowife’s great-grand- 
son and widowed daughter, is the same as that in respect 
of Jautaka, 7. ¢., in certain cases the husband inherits 
before brother. In fact, there can be no doubt whatever 
that Sreekishen does not accept the plain meaning of the 
passage of the Dayabhaga which he has apparently quoted 
with approval in chap. II, sec. II], para. 16 of the 
Krama Sangraha. The apparent conflict cannot be ex- 
plained away 1n the manner suggested by Mr. Justice 
Mitter in the case under notice. Sreekishen is clearly of 
opinion that the devolution of the Pitridatta Ajautaka 
of a childless female is similar to that of Jautaka. The 
conflict between him and his master cannot be reconciled 
except by’ showing that the text of the Dayabhaga is 
capable of being interpreted in the manner Sreekishen 
has done. 

As the law now is, the brother succeeds before husband 
in respect of Pitridatta, as in respect of other kinds o 


* Vide D. K. 8. chap II, sec. V, para. 3. 


£60 LAW OF SUCCESSION TO STRIDHAN. 


Ajautaka, whatever be the form in which deceased pro- 
prietress was married. 


Immoveable property given by husband. 


According to Jimutavahana Stridhan is that property 
over which a female has absolute power. Dayabhaga, 
chap. IV, sec I, para. 18. As females have no power to 
alienate immoveable property given by husband, the ques- 
tion arises whether such property can be regarded as 
Stridhan. If such property be Stridhan then the course 
of succession to 1t would be regulated by the law relating 
to Stridhan. But if it be not Stridhan then it would be 
difficult to say what the course of succession to such 
property is. As Jimutavahana does not lay down any 
special rules in respect of such property, 1t must be 
neluded under the category of Stridhan. Jimuta’s defini- 
tion of Stridhan must be taken to be supplementary, so as 
to include also other kinds of property which are declared 
by express texts to be Stridhan. 


Remote heirs to Stridhan. 


With reference to the succession of remote heirs to 
Stridhan, the most important text is that of Vrihaspati*® 
quoted in para. 31, sec. III, chap. IV of the Dayabhaga. 

If the order of enumeration of heirs in the text be 
accepted as the order of succession, then in default of the 
group of heirs consisting of the brother, mother, father 
and husband, the course of devolution of all kinds of Stri- 
dhan would be as follows: 


| 1. Sister’s son. 

| 2. Husband’s sister’s son. 
Husband’s brother’s son. 
Brother’s son. 

Son-in-law. 

Husband’s younger brother. 
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Vribaapata. 


CONCLUBION. 401 


But Jimutavahana and his followers place husband’s 
rounger brother at the head of the group; and the hus- 
m”nd’s brother’s sons are placed immediately after hus- 
band’s younger brother. ‘The result is that the order of 
succession among the remote heirs is as follows :—* 


Husband’s younger brother. 
- Husband’s brother’s sop. 

. Sister’s son. : 
Husband’s sister’s son. 
Brother’s son. 

Son-in-law. 
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In default of remote heirs down to the son-in-law, the 
husband’s father and elder brother succeed aceording 
to nearness of connection through the Pinda. In default 
of Sapindas, the remote heirs called Sakulyas and Somn- 
nodakas succeed in the same order as in respect of the 
property of males. (D K S. chap. II, sec. VI, para. 10.) 

The most difficult chapter in the Dayabhaga is that 
which deals with the order of succession to Stridhan of 
a childless female. Jimuta has done his best to reconcile 
the conflicting texts But his exposition of the law ia 
too concise, and would have been altogether unintelligi- 
ble to the ordinary reader, but for the commentary 
of Sreekisfen From the scattered hints contained in 
the Dayabhaga, the commentator has worked out the 
details with marvellous ability. But in doing so, he has, 
introduced new sources of difficulty by apparently differ- 
ing from his master, in some cases. Then again Sree- 
kishen has not, in all cases, shown how his conclusions 
are deducible from the text of the Dayabhaga. The 
result is, that the law as laid down in the Krama Sangraha 
and in the Commentary, seems sometimes altogether arbi- 
trary and discordant. I have done my best to give the 
necessaryy explanations, in order that the reader may see 
how the law has been, or may be worked out, for practical 
purposes. My object has been to make the exposition 
interesting, and at the same time easy to remember. How 
far I have succeeded in attaining these objects, is a question 
upon which it is not for me to pronounce any opinion. 


® Dayabhaga, chap. IV, sec. III para 37 
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ABEYANCE— 
*succession never remains in, pp. 54, 231. 


ACCOUNT— 
right of members of a joint family to demand account from mana- 


ger, p 167 
mode of taking account before partition, p. 167. 


ACCUMULATION— 
trusts for, unlawful, p 217. 
of surplus income of ancestral estate considered as part of ancestral 


estate, p. 162. 
of surplus income of estate inherited by a female is not stridhan, 


p 355 
ACHARYA— 


daughter of Acharya not eligible for marriage. p. 76. 
Tantric Guru is not entitled to inherit as Acharya, p. 307. 


ACQUIESCENCE— 
when 1t operates as an estoppel, p. 142. 





* It has been shown 1n the chapter on adoption, that, when a widow adopts a 
child, she does so on her own account, and not as agent for her husband. At any 
events, there 1s no dispute as to the fact that the existence of permission to 
adopt cannot be regarded as equivalent to conception in the womb. Such beng 
the case, the son adopted by the widow of a deceased person cannot take a vested 
interest from the date of the adoptive father’s death lke a posthumous son, It: 
thereforg, difficult to see on what prineiple the right vested in the widow 18 diveste 
1n favor of the son adopted by her. The point has been discussed in page 144, but 
no satisfactory conclusion has been arrived at there. It appears to me now that 
the widow and the rest can succeed only to the estate of a soniess man. A 
man cannot be sonless, 1f there 1s possibility of his having son. When a son 
18 actually adopted by the widow of a deceased person, he 1s no longer sonless ; 
and the estate of the deceased not being thenceforth that of a sonless person, it 
cannot rightfully belong to any one but the son. The existence of male issue 
18 a sufficiently powerful cause to destroy the kind of rnght which a female can 
have in the property of her husband. Dajyabhaga, Chap. XI, Sec. I, para. 27. 

A part of the above reasoning would apply to the case of the son of a dis= 
qualified person, born after the death of his grandfather Considering the wording 
of the texts and commentaries, there can be no doubt whatever that collaterala 
cannot inherit as heirs to one who 1s not sonless But if the deceased owner be 
without a duly qualfied son, grandson, or great grandson at the time of his deat 
then hig estate must go to lis collaterals, even thouzh there be possibility o 
male issue being born afterwards. According to Hindu law, property cannot 
remain without an owner, and succession necessarily opens immediately on the 
death of the owner. The estate being, under the circumstances, vested in colla- 
terale, 1t cannot be divested by the subsequent birth of a grandson or great grand« 
son, unless it be allowed that, in such a case, collaterals take only as trustees as 
an respect of posthumous sons. The ruling laid down by the Bengal High Court 
an the case of Kaly Dasv. Kishen Das (2 B. L. KR, p. 115) is a n 
consequence of the Dayabhaga doctrine that succession opens immediately on 
the death of the owner. Considering, however, the inequitable result of the ruling, 
and considering also that at 18 inconsistent wrth the very framework of the Daysa- 

1¢ seems that there is room for reconsideration, 
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ACQUISTIIONS — 
of a femnle by labor or skill. not her striadhan, p 379. 
ord See SELY-ACQUIRED PROPERLY, 
ACTS— 


Act XXI of 1850, Freedom of Religion, pp 100, 231, 233, 263, 352. 
Act XV of 1856, Hindu Widow Marringe, pp 69, 76, 106, 351. 
Act XL of 1858, Protection of Minor pp 97, 169. 

Act IX of 1861, Custouy of Minors, p 97. 

Act VIT of 1870, Court-fee, pp 141, 269 

Act IX of 1871, Limitation, p 141 

Act XXI of 1871 Hindu Will- Act, p 220 

Act IX of 1872, Contract, p 78 

Act IX of 1875, Indian Majority p 65, 

Act 1 of 1877 Specific Rehef, p 78 

Act IIT of 1877, Registration, p 123. 
“Act XV of 1877, Limmtation, pp. 08, 140, 269, 366 

Act I of 1879, Stamp, p 123 

Act IX of 1879, Court of Wards, p 116. 

Act V of 1881, Probate and Letters of Administration, p 220. 
Act X of 1882, Criminal Procedure, p 270, 

Act XIV of 1882, Civil Procedure, pp. 98, 361. 


ADHIVEDANIKA— 
one of the several kinds of at7 dian, being property given by husband 
at the time of his marriage with auother wife, p. 373. 


ADHTYAGNI— 
, defined, p 372 


ADHYAVAHANIKA— 
defined, p. 373. 


ANOPTION— 
1. The several kinds of subsidiary sons, p 107 
the causes which have made all of them obsolete with the exception 
of the dattaka p 108 
rpetuation of lineage 1s the main object in, p 109 
2. Whe may adapt— 

persons who have no male issue may adopt, p 115 

a man who has a nephew or daughter 8s son may adopt, p 116, 

a man who has one adopted son cannot take another, p. 116. 

widower or bachelo: may adopt, p. 116. 

minor may adopt, p 11h 

sanction of the Court of Wards necessary, 1f the minor be under 
the guardianship of the Court p 116 

excluded persons may adopt, if the cause of exclusion be not such 
as to make the person incapable of performing the ceremony, 
p. 116. 

adopted son of excluded person cannot take as heir to any excapt 
the adoptive father, p 117. 

females can adopt with the sanction of ther husbands, p. 117. 

widows cannot adopt in Mathila. p. 117. 

in Bombay, widows can adopt in the absence of prohibition, 
p 1t7. 

in apie India, widows can adopt with the consent of sapin- 
das, p. 117. 

if the husband has a son by another wife, then a female can- 
not adopt even witb the sanction of the husband, p. 120. 

an unchaste widow cannot adopt, p 18. 
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ADOPTION—(eontd ) 
siunultaneous adoption of one child by each of the several wives 
of the same person allowable according to the shasters, and 
usual in practice. p 116 
but such adoption has been declared illegal by the High Court 
of Bengal (I L R,9Caic. p 50) 
3. Widowed females adopt in their own mght, and not as agent for 
their husbands, pp 118-122 
4 Permission to adopt may be given verbally p 122. 
but if given by deed, the same must be stamped and registered, 
p 123 ® 
permission may be conditional, p 123. 
permission ineffectual till acted upon p 121, 
may be exercised at any time, p 122, 
6 Whe may gie in adoption— 
only parents may give, p 124. 
orphan cannot be taken as a dattaka, p 124. 
6 Whoare eligthle for— 
the boy must be of the same caste, p 12! 
must be the son of persons between whom and the adopter there 
could be appointment to raise issue p 126 
adoption of brother's son 18 most proper, p 125 
among the twice-born classes, (!) daughter’s son, (2) sister's 
son (3) maternal aunt’s son cannot be taken in adoption, 
125 
wife's brother's son may be taken 1n adoption, p 126. 
it 1s doubtful whether a widow can adopt her brother’s son, 
p 126 
an only son cannot be taken in adoption, p. 127, 
eldest son should not be taken, p 129 
Lut adoption of eldest son 13 not invalid according to the deci- 
sions of the Courts, p 129 
a boy whose age exceeds five years cannot be adopted according 
to the Dattakamimansa, p 130 
according to the Chandrika, the primary period for investiture 
with the sacred thread 1s the maximum limit of age, p 131. 
there 18 no iimit as to age in the Bombay Presidency and in the 
Punjab. p. 132. 
7. Necessty of ceremonrees— 
relationship of father and son cannot be created except by man- 
tras, p. 133 
it has been held that, among Sudras, no ceremonies are neces- 
sary beyond giving and taking, p 136. 
are ceremonies necessary when an adoption 1s made by a female 
of the twice-born class, p 137. 
. £ffect of inralid advption— 
no change of paternity can take place by mere giving and 
taking. p, 137. 
by gift the adopter mght acquire dominion in former times, 
3 
but slavery being illegal now, no such result can take place at 
the present time, p. 137. 
9. Adopted son's right of tnheritance, p 139. 
if there be no axrasa, adopted son takes the whole estate, p. 1589. 
if an aurasa be born after adoption, then the adopted son takes 
a third sharein Bengal, and a fourth sharein other provinces, 
p- 139. 
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ADOP riON—(contd,) 
among Sudraa, son of a dasi, or female slave, takes equal share 


with the adopted son, zee Chandrika, Sec V. para 30 

the ndopted son may inherit as heir to collateral relations of 
the father and mother, pp 1239-140 

adopted son's right toinherit adoptive mother’s stridhaun, p 385. 


10, Suet for setting aside an adoptun— 
period of limitation, p. lik 
court-fee, p. 141. 
onus of proof, pp. 141-142 , 
estoppel, p. 142. 
a decision in favor of or against the validity of adoption is 
not a judgment iz vem, p 148 
11, Reault of adoption by Jemale, pp, 144-148. 
estate vested 1n the widow 18 divested in favor of the child 
miopted by her. p 144 
in a Mitakshara family the child adopted by the widow of a 
deceased member becomes a co-owner from the date of adop- 
tion, p 144 
son et daa by stepmother of a deceased person cannot take, 
p. 146, 
the right of an adopted son originates from the date of adop- 
tion, p 147, 
12, Kritrima foim of adoption prevails only in Mithila, p 148. 
who may take and who may give, p. 149. 
no ceremonies necessary, p 149 
relationship confined to the parties, p. 149. 


ADULTERY— 
adulterous wife may be forsaken, 1f her adultery be followed by 


pregnancy, or if she refuses to perform penance, p 100. 
adulterer puuishable under the Penal Code, p 101 
whether a civil suit les against an adulterer, p 101 
the child begotten of adulterous intercourse can have no right of 

inheritance even among Sudras p 257. 
but 18 entitled to maimtenance, p 257 
clicumstances under which an adulterous wife may be turned out of 

doors, and deprived of maintenance, p. 260, 


AGE— 
proper age for adoption, p. 129. 
for marriage, pp. 64, 68. 


€ 


AGNATE— 
daughter of an agnate cannot be taken in marriage. p 70. 
ngnates succeed before cognates according to Mitakshara, p 272, 
only sapinda agnates succeed before cognates according to she 


Dayabhaga, p. 345. 
AGREEMENT— c 
mere interchange of deeda of agreement not sufficient to effect a 
vahd adoption. p. 136. 
in restraint of marriage void, p. 79. 
in derogation of mghts of an adopted son, p. 148, 


against partition, p 244. 
AJAUTAKA STRIDHAN ~— 
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ALIEN ATION-— 
father's powers over his self-acqaired property and over ancestral 
moveables, p. 171. 
sale of ancestral immoveable property by father when valid, 
pp 172—183 
power of a coparcener ina Mitakshara family to alienate his own 
interest p 186. 
conflicting decisions, p. 187 
how reconcilable, p 187 
equitable reef given by the Benggl High Court to purchaser of the 
interest of a co-owner when a sale by such co-owner 18 set aside, 
yp 189 
power of a Hindu father in Bengal to alienate ancestral property, 
p 191 
the princip'e factum talct 1s not the foundation of the Dayabhagna 
doctrine, p 193. 
power ot a Hindu widow to alienate property inherited, p 355 
power of manager of a religious endowment to make alienation, 
242, 
sowar of manager of joint family, p 168 
effect of testamentary direction against alienation, p. 217. 


ANCESTRAL PROPERTY — 

distinction between ancestral] and self-acquired property, p. 161. 

unobstructed heritage 1s ancestral property, p 161. 

savings and profits of ancestral property are parts of ancestral estato, 

162 

the effect of converting ancestral moveables into immovcable pro- 
perty. p 162 

property given by grandfather to father 1s ancestral property iu the 
hands of the father, p 162 

if ancestral property 1s improved it is still ancestral, p 162 

prdperty purchased with money borrowed on the sccurity of ances- 
tral property 1s ancestral. p. 162 

ancestral property being cleared from debts by tho fatner is still 
ancestral. p. 163 

power of Hindu father to alienate ancestral property, pp. 170, 191, 

See ALIENATION, 


ANNADHEYA— 
definition of p 373 
rule of succession to Annadhcya, p 393 


ANUVADA— 
definition of, p. 49. 
an interpretation which makes a rule of law a mere Aaurada ought 
* to be avoided if possible, p. 128. 


APARIBHASIK STRIDHAN— 
distinction between Paribhasik and Aparibhasik Stridhan recognized 
only in the Mayukha, p. 376. 
course of suocession to Aparibhasik Stridhan, p. 387. 


APAVIDHA— 
one of the several kinds of subsidiary sons, p. 107. 
‘APPOINTED DAUGHTER— 


son of an appointed daughter equal to an auraea son, p. 108. 
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ASCETIC— 
property of. is taken by disciple or fellow ascetic nccording to the 
text of Yajnyavalkya on the subject, see Dayabhaga, Chap. XI, 
Sec. VI, para. 35. 


ASSETS— 

the interest of a deceased coparcener in a Mitakshara family is 
extinguished by his death, and a creditor of the deceased person 
cannot attach the jornt family property as assets, p 186 

son 18 morally lable to pay the debts of the father whether there be 
joint family property or ndu: p 172 

if there be a money-decree against the father alone, and the interest 
of the father be not attached in his lifetime, then, after his death, 
the family property cannot be attached as assets in the bands of 
the son Aarnutaka v. cindukurs,I L R,5& Mad , 232 

collateral heirs are bound to pay the debts of the last owner, to the 
extent of assets, p 184. 


ASURA— 
form of marriage in which the father of the girl takes moncy from 
the biidegroom, p 80 
course of succession to the stridhan of a female married in the 
asiura@ form, p. 397. 


ATIDESH — 
extension of 1 rule of law to an analogous case, p. 49. 
atudesh from atuiesh 18 not allowed, p 383. 


AURASA— 
definition of, p. 108 
the son of a remariied widow cannot be regarded as an aurasa son, 
p 106. 
the share of an aurasa son born after adoption, pp. 139, 332. 


AUTHORITY. See ADOPTION, 


BANDHUS— 
definition of, p 46 
succeed after all kinds of agnates according to the Mitakshara p 345, 
succeed along with sapinda aguates according to the Dayabhaga, 


p 3456, 
BASTARDS— 
among the higher classes, entitled to maintenance, according to the 
Mitakshara, p. 257 
not entitled to maintenance in Bengal after attaining majority, 
257. 
take half the share of an aurasa son among Sudras,* 


* It has been held by the Bombay High Court that an illegitimate son of a 
Sudra takes a vested interest by birth in the father’s property, and that such son 
may take the whole estate by snp rvorebte on the death of the legitimate sons of 
the father. (Sadu v. Baiza, I. L. R., 4 Bomb., 87) : 

lf the father dies leaving a son by a female slave, and a daughter or daughter’s 
son by a married wife, then they all share in the paternal estate according to the 
texts of Sanhitas as well as the opinion of commentators. It may, therefore, be 
contended that the son of a Sudra by a female siave does not take a vested 
interest by birth in the paternal estate, but only succeeds as heir at the time of 

" “the father. But, on the other hand, the Sudra’s illegitimate son takes 

7 on by father in his hfetime, or by the lemitimate sons of the 

the mee’ F ath, The right to share on partition may, it 1s true, be regarded 

a shaie on pu ‘Th..and not to any jomt ownership over the whole such, as ts 
father after his a 
as due to special 
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BAUDHYANA — 
excludes females from inheritance, p 292 
definition of the term ‘sapinda’ in Baudbyana 18 the foundation of 
the definition of the term in the Dayabhaga., pp. 322, 328. 


BENGAL LAW— 
points of difference between Bengal law and that of the Mitakshara 
as to inheritance, p 345 
partition 1s superfluous under the Bengal law, p. 311. 


See ALIENATION, STRIDHAN, 
BEQUEST— ° 
in favor of an unboin person void, pp 216, 217, 
to a female ranks as stridhan, p 37% 


BETROTHAL— 
does not constitute marriage, p. 77 
manner in which betrothal takes place, p 78. 


BHINNA GOTRA SAPINDAS— 
are all Bandhus under the Mitakshara, p 299 


BLINDNESS— 
must be congenital in o1der to operate as a ground for exclusion 
from inheritance, p 23! 


BOMBAY— 
the authority of the Mayukha is paramount in the Island of Bombay 
and in Gujrat, p 29 


acquired by legitimate sons from the date of their birth. But in the same way 
the right of legitimate daughters and daughter’s sons to share with the illegiti- 
mate son may be said to be due to special texts ‘Lhe texts, however, which declare 
the right of illegitimate sons to share, on partition by father or legitimate brothers, 
precede those which declare the right of the legitimate daughter and daughter's son 
to share with the illegitimate son Now, there 1s a rule of interpretation accord- 
ing to which extraordinary assumptions and far-fetched interpretations ought to be 
avoided so long as possible. By the application of the 1ule to the case under 
consideration, it follows that the right of illegitimate sons to share, on partition by 
father or legitimate brothers, ougnt to be regarded as due to proprietary right 
acquired by birth. The right of legitimate daughters and daughter’s son to 
share with the illegitimate son 1s to be ascribed to special texts. 

The child born of adulterous intercourse 13 a Ashetxajt son The kshetraja 
1s not recognived in the present age, and such son cannot inherit It has been 
held that the illegitimate son of a collateral cinnot inherit (Marsh, 610 ) 

It has been held by the High Comt of Bengal that a woman who 1s kept 
i continuous concubinage 1s not necessarily a female slave within the meaning 
of the texts which declare that the son of a Sudra by a female slave 18 entitled to 
inherit. Though the commentary of Sreckishen seems, at first sight, to favor the 
view that the son of a concubine 1s entitled to inherit among Sudras, yet the 
interpretation put upon the text of the Dayabhaga and of the Sanhitas by the 
Bengal High Court 1s more acceptable on the ground that 1t would make the 
usaze and practice prevailing 1n the country consistent with the law. In Bengal 
at least, even the lower classes of Sudras seldom, 3f ever, recognize an illegiti- 
mate son as capable of inheriting Such being the case, the view of the law taken 
by Mr. Jystice R. C Mittrain the case of Narain Dhaiav Rakhal Gain, I. L. R., 
1 Calc, p 1, seems more acceptable than that apparently suggested by the 
commentators of the Dayabhaga The existence of an approved custom justifies 
the postulating of a text of the Vedas, and a@ fortiort it justifies only that inter- 
pretation of the texts which makes the law consistent with usage and good 
conscience, 

The interpretation put upon the word dasputra by Mr. Justice R. C, Mittra 
has not been accepted by the High Courts of other Provinces. It has been held 
by the High Court of Aljahabad, that a child of a continuous concubine 1s entitled 
toinherit. (Sarasutty v. Mannu, J. L. R, 2 All, 134.) 
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BRAHMO— . 
description of the Brahmo form of marriage, p. 81 
course of succession tothe property of a woman married in the 
Brahmo, or any other approved, form, p. 397. 


BROTHERS— 

nature of the right of brothers of the whole blood and those of half 
blood as to inheritance, and as to share on partition after reunion, 
pp. 282, 310, 340, . 

brother's son ought to be taken in adoption, p 125 

brother's daughter’s son is a: gapinda according to the Dayabhaga's 
definition of the term, pp 329, 337 

brothers succced to the property of a maiden sister, pp 389, 392 

inherit the stridhan of their sister before he: husband 1n certain 
cases, p. 394. 


BURDEN OF PROOF— 
as to adoption, p 14]. 
as to any property being the self-acquired property of any member 
of an undivided family, p [66 
as to any property being stridhan, p. 380 
as to partition, p 247, 
as to reunion, p 250 


CASTE— 
marriage between persons of different caste formerly allowed, p. 68. 
now obsolete, p 68 
similar change 1n law of adoption, p. 124 


OEREMONIES— 
the purificatory ceremonies necessary for complete regeneration and 
for removal of taint of seed and womb, p 63 
Sce ADOPTION, 133, see MARRIAGE, p 88 


CHARCHITTI— 
divorce takes place among the lower castes in Western India by 
the husband granting charchitt:, p, 103. 


CHASTITY— 

the effect of want of chastity in the wife with regard to her nght 
to maintenance, p 260) 

an unchaste woman cannot inhe1it as hen to a male, p. 351. 

but may inherit as heir toafemnale p 384 

subsequent unchastity does not lead to forfeiture according to the 
decisions of the Bengal High Court and of the Privy Council in 
Kerry Kolitant vy. Mont Ram Kolita, p 351 

the Hindu law docs not declaie in so many words that want of 
chastity leads to forfeiture, p 233. 

but according to Hindu law degradation unexpiated leads to for- 
feiture, p 233 

the effect of degradation has not been saved by Act XXI‘of 1850, 
though the Courts seem to hold otherwise, p. 233. 


CHRISTIANITY. See Converr 
COGNATE. See SUCCESSION. 


CONDITION— 
against alienation, p. 217, 
partition, p. 217. 
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CONDITION—(Ceontd.) 
as to the right of the adopted son in adoption deed orin the deed by 
which permission 18 given by husband to his wife to adopt a son, 
p. 148. 


CONJUGAL RIGHT— 
a@ civil suit for restitution of conjugal mghts lies where the parties 
are Hindus, p 98 
form of the decree in a suit for restitution of conjugal rights, p. 98. 
mode in which the decree 1s enforced, p 98. 
circumstances under which a decreg for restitution of conjugal rights 
may not be granted, p 99 = 


CONSENT— 
conflicting decisions as to the necessity of consent of coparceners to 
the validity of asale by a coparcener, in a Mitakshara family, of 
his interest in the undivided property, pp 186, 187. 
consent of next reversioner sufficient to give validity to an alien- 
ation by a widow, p.-361 


CONSUMMATION— 
not necessary to complete marriage, p. 90. 


CONTRACT— 
nature and effect of the contract of betrothal, p 77 
specific performance of the contract of betiothal is not decreed, p. 78. 
Sce AGRLEMENT. 
CONVERT — 
to Christianity is now subject to the Indian Succession Act, p. 40 
but does not lose any right already acquired before the passing of 
that Act, p 40 
does not forfeit any right by the fact of his conversion or by his 
subsequent acts, p 232 
18 entitled to a decree for dissolution of marringe if the husband or 
the wife of the convert refuses conjugal association, p 100, 


COPARCENERS Sce ALIENATION, DEBTS, JOINT FAMILY, PARTITION, 
SURVIVORSHIP 


COURT OF WARDS— 
& minor under the guardianship of the Court of Wards cannot adopt 
without the consent of the Court, p 116 


COVERTURE— 
nature of the mght which a Hindu wife enjoys over her husband’s 
property during coverture, pp 346, 349 
power over acquisitions of skill during coverture, p 379. 


CREDITOR— 
. unsecered creditor of a deceased person has no lien over the pro- 
perty of the deceased before attachment, p 185 
bond fide gift valid against an unsecured creditor, p 185. 
theclaim of the creditor 1s inferior to that of surviving coparceners 
in a Mitakshera family, p. 188 
husband's creditor cannot seize wife's property for husband's debts, 
1 Strange, pp 27, 28, 2 2v, pp. 23, 24. 
CROWN. Sce ESCHEAT 


CRUELTY— 
what amounts to, p 99 
when it justifies the wife to live scparate, p. 09. 
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CUSTODY— ; 
au is entitled to the custody of his wife though she be minor, 
p. 97. 


CUSTOM— 
invalid when immoral or opposed to public policy, p 104. 
family custom different from that of the district, 163 
marriage custom among aborigiues and sects, pp. 82-84 


DAIVA— 
oa form of marriage, p 82 


DAMAGES— 
recoverable for breach of contract of betrothal, p 78. 


DANCING GIRLS— 
regarded by Hindu lawyers as a fifth caste 
succession to dancing girls is regulated by custom, 7 Scl Rep, p 273. 


DATTA HOM— 
necessary among the three higher classes p 13% 
not necessary according to the dccisious of the Courts in the case of 
Sudras, p. 134 
See ADOPTION, 


DATTAKA. See ADOPTION 


DAUGHTER— 

inhe1its as heir to father, pp 277, 336 

takes a quahfied estate in the property of the father, pp 277, 360. 

takes an absolute estate in Bombay, p 278 

unmariied daughter mbe.its first, pp 277, $35 

after the unmarried daughter, the matied daughter, who is poor, 18 
entitled to mhent the father’s wealth, according to the Mitak- 
shara, p. 277 

widowed daughteis are excluded under the Dayabhagn, p 337 

daughters take the stridhan of their mothe: before sons according 
to the Mitakshara, p 38! 

daughters take before sons only certain descriptions of stridhan 
according to the other authorities, pp 388, 391, 806 

effect of unchastity in the daughter with regard to her nght of 
inheritence, pp 278, 334, 3st 

daughter's son 1s included in the nearest class of heirs according to 
all the authorities, pp 279, 337 

right of son's daughteis’ son and grandson's daughter’s son of a 
person himsolf, and of his three paternal ancestors, to inherit as 
sapindas unde: the Dayabhaga, p 338 

an unmarried daughter is entitled to maintenance, p 256 

father 1s bound to give his daughte1 1n marriage to a suitable bride- 
groom at the proper age, p 4. 

if the father neglects, the daughter may give herself to a suitadle 
bridegroom, pp. 91, 105. 


DAUGHTER-IN-LAW'S claim to maintenance, p, 26] 


DAUGHTER'S SON— 
is a Gotraja Sapinda according to Dayabhaga, p. 345 


isin the nearest class of heits according to both VDayabhaga and 
Mitakshara, pp 279. 337. S y ga an 


takes an absolute estate. p. 279. 


My, 
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DAUGHTER'S SON—Ccentd ) 
if there be several, take per capita, pp 279, 337. 
daughter's son cannot succeed so long as there 18 a daughter, pp. 279, 
336 


DAYABHAGA— 
reasons for supposing that 1t 1s the work of a Bengal Pundit, 25. 
the title of the work 1s a misnomer, 1t should have bcen called 
Dayadhikar, p 311 


DAYAKRAMA SANGRAHA— 
the tradition in Nadya as to the withor of the work, p 30 
passages in, which declare tho heritable right of brother’s daughter's 
son are not interpolations, but marginal annotations, p 338 


DEAFNESS— 
must be congenital in order to be a ground foi exclusion from 
inheritance, p 234 


DEATH— 
of the last owner 13 the cause which creates the beritable right of the 
next heir at the time pp 227, 313 
legal right 1s extinguished by death, pp 156, 197. 


DEBTS— 

hiability of the heir to pay the debts of the person whose wealth 
he takes 18 prunaiily a moral obliyation, pp 183, 184 

to the extent of assets, the obligation 14 entorced as leyal, p. 181 

son 1s morally bound to pay the debts of futher whether: he inherits 
any property or not p 172 

the whole ancestral estate 18 held as legally liable for the debts of 
father, pp 172—I18&%5 

if there be a moncy-deeree against the father alone, and the interest 
of the fathe: 1n the family property be not attached 1n his life- 
tyme then, atter his dcath the family property cannot be attached 
as assets in the hands of the son under see 234 of the Civil Pro- 
cedure, Kornatahav Audukwis,T L R,65 Mad, p 232 

the existence of an antecedent debt justifies sale of ancestral 
property by father, p 172 

an unsecured debt 1s not a charge onthe assets in tho hands of the 
son, p 185 

whether son 1s bound to pay interest at a higher rate than 1s allowed 
by Hindu law, p 183 


DECLARATORY SUIT— 
suit does not he for declaration of title of contingent reversioner, 
p 366 
period of lmutation as to suits for declaration that an alleged adop- 
tion 18 invalid or has not taken place, pp 140, 366. 


DECREE— 

form of, in a suit for restitution of conjugal rights, p. 98. 

how such decree 18 enforced, p 98 

as to validity of an adoption is not a judgment zn rem, p 143, 

in a partition-suit dissolves family union, p 248 

the interest of a coparcene1 in a Mitakshara family liable to sale in 
execution of a decree, p 191 

a claim to maintenance can be made a charge on the property of the 
Sages bound to pay the same, by the decree of a competent Court, 
p- 270. 
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FEMALES-- 
as a class excluded from succession, p 292. 
can inherit as heirs to males only under special texts, p 292 
may ee ane give in adoption with their husband's sanction, 
pp. » 123, 
are always dependent, p 97. 
WoMAN’S ESTATE 


FRAUD— ° 
result of, in effecting partition, p. 247. 
& 
GANDHARVA— ‘ 


form of marriage in which the selection 13 made by the parties 
themselves, p 81 
allowed by the shasters to the military class, p 8] 


GIFT— 
1 gift of ancestral property by father: without the consent of sons 18 
vahd, but morally wrong according to the Dayabhaga, p. 192 
the validity of such gift is upheld by Jimutavahana in spite of 
express texts, p. 192 
not on the prineiple factum valet, but on the ground that the father 
being the absolute owner during his lifetime, he must have 
power to deal with his property as he hkes, p 192 
conside1ng the principle on which Jimutavahana maintains the 
Jegal validity of a gift of ancestral property «ute cicos, 16 cannot 
be said that a father in Bengal can, by testamentary devise, dis- 
inherit a virtuous son, pp 197, 208 
2 by an undivided copaicencr of Jus interest in the family property 
18 invalid in Bombay aud Benares, but 1s valid in Madras, pp 186, 
188 
conflicting decisions how 1reconecilable, p 188 
8 according to principles of Hindu jurisprudence donee must be a 
person in existence capable of accepting p 216 « 
gift in favor of an idol, p 241 
unborn person, p. 216 
4 may be conditional, p 212 
good against creditors if made bend frde, p 185 
whether valid against claim for maiutenance p 268 


GOTRA— 
the name of the Rishi from whom the Brahmins suppose themselves 
to be desceniled, p 46 
Sudras have no Gotras of their own, p. 70 
marriage between persons of the same Gotra prohibited among the 
three twice-born castes p. 70. 


GOTRAJA— r 
in the text of Yajnyavalkya relating to the course of succession to 
a sonless male, the woid 1s taken by the author of the Maitakshara 
to mean only agnates, pp 46, 286 
in the Dayabhaga, the word 1s taken to mean Gotraja Sapinda, 7 ¢., 
persons connected through Parvana Pinda, and sprung from the 
Gotra, pp. 46, 321. 


GOVERNMENT— 


in making an adoption, 1t is not absolutely necessary to give notice 
to Government, p. 133 
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+RANDMOTHER— 
entitled to a share on partition, p. 229. 


#UARDIANS— 
relations entitled to be guardians in giving away a girlin marriage, 


p. 91. 

father may lose his right in some cases, p 94. 

the members of her husband’? family ore the guardians of a sonless 
widow, p 264. 

father loses his guardianship gwr his son by giving him in 
adoption, p. 136 


GUDHAJA— 
one of the subsidiary sons now obsolete, p 108. 


HALF-BLOOD— 
brothers of the half-blood are postponed to those of the whole blood 


if both be divided pp 282, 310, 341 
special law as to re-union, pp. 310, 340 


HEIR. Sec DEBTS, MAINTENANCE 


HERITAGE— 
definition of the term according to the Dayabhaga, p. 320. 
distinction between obstructed and unobstructed heritage, p. 161. 


HERMIT— 
fact of becoming hermit amounts to civil death—his secular property 


vests at once 1n his heirs, see Dayabhaga, Chap. I, para. 31. 
as to special rules of succession, see ASCETIC, 


HINDU LAW— 

Hindu law has real existence, p. 1. 

the Codes of Manu, Yajnyavalka, &c , embody the commands of the 
Basahmins, who were virtually the rulers of the country, in many 
respects, p 2 

the process by which Hindu law has been modified and developed 
by Brahmunical legislation, p 3. 

Hindu law professes to be based on the Vedas, p. 6. 

the sources of Hindu law, pp. 9—32. 

history of the legislation by which, under English rule, the Hindus 
have the benefit of their own laws as to inheritance, marri- 
age, &c , pp. 32—39 

to whom Hindu law 1s apphecable, p 40. 

the several schools of Hindu law, p. 41. 

causes which lead to the division into schools, p 12. 

test for determining by what school any particular family is gov- 
erned, pp. 44-45. 


@ 
HOLAKADHIKARANA, pp. 48, 318. * 


HUSBAND— 
may keep his wife under restraint, p. 97. 
bound to maintain his wife, p. 258. 
entitled to the custody of his minor wife, p. 97. 
entitled to inherit the stridhan of a childless female, pp. 384, 388, 


894, 597. 
IDIOT— 
iage of, held valid, p. 65. 
eaniuad from inheritance, p. 234. 
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ILLEGITIMATE SON. Sco BAsTann. 


IMMORALITY— ; 
an immoral custom cannot be recognized as legal, p. 104. 
son is not bound to pay the debta of futher, if the debts are of an 
immoral nature, p 172. 


IMMOVEABLE PROPERTY. Sce ALIENATION, STRIDHAN, WIDOW. 


IMPARTIBLE PROPERTY— 
where property 18 recognized rs such, 1 may be joint in other res- 
pects, p 239. 
liable for maintenance of other members, p 26% 
mode of descent, p 240 
Sce ALILNATION 


INCONTINENCE Sec CHASTITY 


INFANT— 
1n womb may be the object of a gift, see Zugune v Tagore, AB. BR, 
103 


his right after partition, p 227 
will divest estate of inferior heir, p 227 
See Minor 


INHERITANCE— 

according to the Mitakshara, inheritance applies only to divided and 
self-ucquired property, p 271 

according to the Dayabhaga, inheritance applies to ull kinds of pro- 
perty, p 311 

each male hei becomes head of a new stock, p 312 { 

descent always traced back to the last male holder, p 312. 

never remap Weyance, p 403 

is tuke eorson who 1s next hei at the time of the death of, 
the c.ouwner, p 312 

on his own merits p 231 

never divested in favor of a neare: heir conceived in the womb after 
the death of the proprietor, p, 312 

estate vested in the widow of a sonless person 18 divested in favor 
of his posthumous son, and in favor of the sou adopted by the | 
widow, pp 144, 227, 322, 403 

difference between inheritance and succession by survivorship, p. waa 

devolution of the self-acquired property of a sonless member of e 
Mitakshara joint family, p. 309 


INSANE— 
is Et from inheritance, though the insanity be not conger- 
tal, p. 234. 


INTEREST— 
though asonis bound to pay the debts of his father, yet the + 
bility 1s primanly a moral one, and the son cannot be bounrO 
pay interest at a higher rate than 1s allowed by Hindu law, p. 3. 


INTERPRETATION— 
rules of, pp. 47-64. 


JAGANNATH — 
regarded as an authority by the Courts of law, p. 31. 


INDEX. 


JAINS— 
Hindu law applies to Jains, p 40. 


JATS— 
marriage custom among Jats, p 83 


JIMUTAVAHANA— 
his account of himself at the end of his work, p. 25 
probably a Bengal Brahmin of the Rarhiya class, p 26. 


JOINT CO-OWNERSHIP THEORY— , 
is the logical result of the theofy that ownership of the son in the 
paternal estate arises by birth, p 158 
exposition of the theory by Lord Weatbury 1n the case of Apporter v. 
Ram Subbu, p. 159. 


JOINT FAMILY— 
1 evolved out of the patriarchal system which naturally prevails in 
ancient times, p 152 
causes which lead to the dissolution of the joint family, p 153. 
family property 1s by Hindu law, regarded asa fand for the main- 
tenance of the members of the family, p 156 
all the members are naturally regarded as co-owners of the family 
property, p 156 
2 presumption in favor of union, p 166 
3 mode of enjoyment of joint family property, p 167 
4 position and powersof Aa? fa ina jomt family, p 166 
right of an ordinary member to demand account, p 167. 
all the adult members must be partics to a transaction affecting 
the joint family, p 168. 
5 difference between a joint family anda paitnership concern, p 167 


KANINA— : 
onegf the subsidiary sons now obsolete, p 108 


KING. Sev ESCHEAT, GOVERNMENT, 


KRITA— 
one of the subsidiary sons now obsolete, p. 108 


KRITRIMA— 
form of adoption prevails in Mithila, p. 148 
obsolete elsewhere, p 148 
law as to the adoption of Kritrima sons, 149 


KSHETRAJA— 
child of adulterous intercourse 18 a kehctraja son, and cannot in- 


hent, p. 409 


exoluded from inheritance, p 234 


LEPA—® 
wipings of the hand after the Pindas are given, p. 71. 


LEPER— 
may be forsaken by his wife. p 99 
his adopted son 1s not entitled to inherit as heir to his father or any 
other relation, p 116 
a man with leproue sores cannot utter vedic mantas, and is therefore 


precluded from adopting, p 116. 
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LIMITATION— 
in a suib for maintenance, p 269. 
setting aside adoption, pp 140, 366. 
enforcing partition, p. 210. 
setting aside alienation by widow, p. 365. 
ossession of idol, p 242 
eclaration of right to worship an idol, p. 242. 
widow cannot sell her husband's estate to pay debts barred by limita- 
tion, p 359, 


LUNATIC— 
marriage of, illegal, p. 65. 
but takes place in practice, p 65 
excluded from inheritance, p 234. 


MADHAVA— 
his account, p. 23, 


MAIDEN— 
devolution of maiden's property, pp 389, 392, 393. 
entitled to succeed before married daughter accoiding to both 
Dayabhaga aud Mitakshara, pp. 276, 330. 


MAINE— 
Sir H.8,, cited, pp. 1, 372. 


MAINTENANCE— 
1 of dependants 18 the chief duty of o householder, p 252. 
family property 1s regarded as a fund for the maintenance of the 
members, p, 156 
2 persons entitled to be maintained, p, 262. 
(1) parents. 
(2) virtuous wife. 
(3) infant children. 
(4) grown up children, who are destatute 
* (5) persons who are excluded from mhenitance. 
8 reght of parents to maintenance how far legally enforceable, p. 253. 
by remarriage mother forfeits, p 254 
by unchastity,such as would justify the father to forsake her, p 264. 
out not by living apart, p 264 
4 the right of wnfant children— 
where the father has no ancestral property, the question 1s deter- 
minable on principles of justice, equity, and good conscience, and 
not by Hindu law, p 255, 
liability of father to maintain female children ceases after their 
marriage, p 256. 
but if the father deliberately gives his daughter in marriage to a 
pauper, then the lability ought to continue, p. 256. 
as to maintenance, the adopted son 1s at least im the same position 
asian aurasa, p. 256 
illegitimate son 1s entitled to maintenance, p 256. 
the og of adulterous intercourse 1s entitled to mainfenance, 
p. 257. 


pele law with regard to illegitimate children’s maintenance, 
Pp. Lad * 
5 the right of wife to maintenance, p. 258. 

the wife must live in her husband's housa, p. 259. 
in case of cruelty she may live apart, pp. 99, 259 


+4 


iy 
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MAINTEN ANCE—(contd ) 
if the wife leaves her husband's house for purposes of adultery, 
then she forfeits her right to maintenance, p. 260. 
if the unchaste wife would not perform penance, nor abandon her 
course of vice, she may be turned out of doors without any 
provision for maintenance, p 260 
the unchaste widow of a deceased coparcenor may be turned out of 
doors without any provigion for maintenance, p 260, 
the wife 1s entitled to have maintenance, notwithstanding past 
incontinence, 1f she be willing to perform penance, 260. 
6 the myht of a widow to clage maintenance from her husband's 
father, brother, and other relatives. 
Mitakshara law, p 261. 
Bengal law, pp 261, 262 
Bombay decisions, p 262, 
7 the wives of excluded persons are entitled to maintenance, p 2638. 
8 test for determining the amount ef marntenance, pp. 268, 264. 
the rate of maintenance may be reduced if the income of the 
family be reduced, p 264 
property allotted for inaintenance 1s resumable, p 2t4 
successive enjoyment for three generations justifies the presump- 
tion that the original grant was intended to be absolute, p, 264. 
9 clarm ta maintenance how far a charge on the estate, p. 264. 
debts payable by a person take precedence over claims to mainten- 
ance, p 266 
under what circumstances the porsons entitled to maintenance 
may object to the sale of the family property, p 265. 
grounds on which a purchaser of the family property can be com- 
agro to give maintenance to the dependants of the vendor, 
Pp 
if the claim to maintenance 1s made a charge on the family pro- 
perty, either by a deed or by the decree of 2 competent Court, 
q then the charge has priority over unsecured debts, and over 
mortgage debts of a subsequent date, p 267. : 
liability of donee or devisee to give maintenance to the depend- 
ants of the donor or deyisor, p 268. 
10 suets for maintenance— 
limitation, p 269. 
jurisdiction, p 269. 
valuation, p. 269 
frame of the suit p. 270. 
summary jurisdiction of Criminal Courts, p. 270. 
MALABER TARWAD, p. 83. 
MANAGER— 
position of, in a joint family, p. 167 
e*not hke an agent, p 167. 


not bound to economize or to save, p. 167. 
not hable for want of skill, p. 167. 


MANTRAS— 
capacity to utter mantras necessary in the party who mavries or 
makes an adoption, p. 134. 
exception 1n favor of females and Sudras, p. 134. 


o= 
authority of Manu, p. 16. 
reasous for supposing that the present version is not the original, p. 16. 
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MARRIAGE— 
1 probable origin of the tnatitution of marriage, p 60. 


temporal objects of marriage, p. 62. 

overlooked by Hindu lawyers, p 62 

according to them it 1s one of the purificatory ceremonies required 
for removal of taint of seed and womb p 63 

it is enjoined, because a son is absolutely necessary for religious 
purposes, p 63 

because a man who 19 not married cannot perform some of the 
most important religious acts, p 63 

the advantage which the Bran.ains derived by enjoining marriage 
as a religious duty. p 64. 

who are competent to marr yg— 

bridegroom 18 the party who marries, p 64 

the bride 18 taken 1n marriage, p 64 

minimum limit of age according to Manu, p 64. 

marriage of minors usually takes place in practice p Gf, 

how far idiots, lunatics, eunuchs &c, are competent to marry, p 66 

younger brothers cannot lawfully mairy before elder brothers, 
p 67 

exceptions to the above rule, p 67, 

polygamy prevails among the Hindus, p 67 

the legahty of polygamy 1s open to question according to the text 
of the holy legislators, p 68 

who can be tuken in marr iaqe— 

the girl must be of the same caste p 68 

must be younger in age and shorter in stature, p 68 

should be a maiden, p 68 

a cae may be taken 1n marriage now under the Widow Marriage 

ct, p 69 

the proper age for the marriage of a girl, p 69. 

& girl whose elder sister 1s unmarried cannot be taken, p 69 

& girl who has no brother ought to be avoided, 1f possible, p, 69 

a girl betrothed to another ought not to be taken, p 69 

visible defects, 69 

degrees of relationship within mhich marriage 1s prohibeted— 

rule with reference to the twice-born classes, p. 70 

rule with reference to Sudras, p 70 

Mitakshara law with reference to prohibited degrees in marriage, 
p 73 

diagrams showing the prohibited degrees according to the Bengal 
school, pp 74.75 

a girl removed by three gotras may be taken, though otherwise 
within the prohibited degrees, p 73. 

miscellaneous rules, pp. 75-76 

tribal and local customs, p 77. 

betrothal— 

nature and effect of the contract of betrothal, p 77 

no suit les for specific performance of contract of betrothal, 


p. 78. 
a suit would lie for damages for breach of such contract, 78. 
contract 1n restraint of marriage void, p. 79. 
the forme of marriage recognized mn the Shasters, p 79. 
forms which originally prevailed. 
forms which were devised by the Brahmin legislators, pp. 80-81. 
marriage customs among aborigines, pp 82-83. 
marriage among Vairagis, p. 84. 
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MARRIAGE—(contd ) 


7 marriage ceremonies, pp 84-87. 


ceremonies absolutely necessary, p 88 

the son born of a woman, who 1s not taken in marriage with cere- 
monies, cannot be regarded as ani asa, p 88 

a substantial compliance with the Shasters 1s all that 1s necessary, 
p 89 

consummation 1s not necessary to complete the marriage tie, 
p 90. 

yuriadiction of the Courts to try the validity of marriages among 
Hindus, p 95 e® 


8 tome for eclebration of marr inge— 


marriage cannot lawfully take place, while the bridegroom is 
impure on account of the birth or death of a sapinda, p. 90. 

marriage cannot take place in an intercalary month, according to 
Raghunundan, p 90 


9 guardianship wn mari iaqe— 


the Shasters allow sxam-ea:, or selection of bridegroom by the 
bride herself p 91 

but practically sxamiar has become obsolete. p 91. 

the order of guardianship according to the Mitakshara, p. 91. 

according to the Bengal nuthorities, p 92 

the inferior position of the mother in the list, p 92 

decisions of the Courts with reference to the mother's right of 
interference 14, matters relating to marriage of daughter, p. 93. 

nature of the right of guardianship, p 04 


10 zesult af marriage— 


Pi 


husband and wife entitled to the socicty of each other, p 95. 
rights and duties of married perrons are defined by Jaw, p 96. 
the parties cannot, by contract, avoid or modify the law, p 96 
married persons may lawfully forsake each other under certain 
circumstances p J6, 
ehusband 1s the lawful guardian of the wife, p 97 
until maturity the wife may, by the custom of the cOuntry, claim 
to remain with her parents, p %7 
Act ae of 1858 as to the guardiauship of females who are minors, 
g *s 
Act IX of 1861, summary procedure for obtaining possession of a 
minor wife, p 97 
suit for restitution of conjugal right would he where the wife is 
qualified by her age to perform her conjugal duties, p. 98 
one the decree 1n a suit for restitution of conjugal rights, 
p 98. 
mode of executing such decree, p. 98, 
period of hmiutation, p 93 
cruelty and ill-treatment justify the wife to live apart, p. 99. 
cruelty and 11l-treatment by mother or sister of husband, p. 99. 
wife not bound to live with a degraded husband, p. 100. 
econjugal infidelity im the wife, p 100 
whether a civil suit lies against an adulterer, p. 101. 
effect of marriage on personal capacity— 
Hindu wives may hold separate property, p 102 
they are competent to contract, 1f not otherwise disqualified, p, 103. 
may sue and be sued alone, p 103. 
may sue and be sued by their husband, p. 103. 
not exempt from arrest in execution of decrees for money, p. 103. 
may be witness for or against husband, p. 103. 
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MARRIAGE—(contd ) 
12 dworce unknown in Hindu lar, p. 108 
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a Hindu wife may be superseded by another wife, p. 103. 

but cannot be forsaken except for adultery unexpiated or followed 
by pregnancy, p 104. 

forsaking aloving wife, whois the mother of male issue, is strongly 

condemned, and is declared punishable by the king, p 104 


remarriage of midows — 

legality of remarriage of widows open to question according to the 
Shasters, p. 104. e 

indications in the Shasters in favor of the remarriage of widows, 
p. 106. 

principles inconsistent with the possibility of legal marriage of 
widows, p. 105. 

popular ideas against the remarriage of widows, p 105. 

whether son of remarried widow entitled to be regarded as equal 
to an aurasa son, p. 106. 


MS— 

what can a text not do; nothing is too heavy for a text, pp. 193, 342. 

none but a living human being can be the owner of property, 
p. 64. 

the law ought not to be such as to render any one incapable 
of acquiring or holding property, p 55 

partition among copaiceneis 1s equal in the absence of a contrary 
rule, pp 55, 224 

the ordinances of the Shasters apply to the living, and not to 
the dead, pp. 55, 324. 

the repetition of an established rule 1s for the purpose of making 
it obligatory, p 57 

cossante ratione cessat et ipra lex, pp 571, 129 

permission 1s presumable in the absence of prohibition, pp. 57, 124. 

aD Rabe gry effect cannot be brought about by visible Causes, 

p 57, 134 

a euible effect cannot be produced by invisible causes, p 57. 

the law should conform to the wants of the majority, p 57 

in the absence of the thing required, something similar may 
be used, p 59 

when the reasons for and against a proposition are nearly balanced, 
A yoy little preponderance on one side will turn the scale, 

the maxim /actum valet quod fierr: non deburt 18 unknown in 
Hindu law, pp 193, 208 

texts of law ought to be interpreted as they are, p. 302. 

for the sake of reconciling conflicting texts, any amount of far- 
fetched interpretation 1s allowable %e 

in interpreting the apparently inconsistent texts of a Sanhita, 
the earlier texts ought to be interpreted as they are, if 1t be 
possible to do so, p. 409. : : 


MAYUKHA— 
its age and authorship, p. 29. 
paramount in Guzerat and in the Island of Bombay, p. 29. 
doctrine of, as to succession of sisters, p 293, 


as to descent of stridhan, p. 387. 


MENDICANT, RELIGIOUS. See Ascxrtic. 
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MINOR— 

period of minority according to Hindu Jaw, p. 65. 

fixed by Statute for purposes other than marriage and adoption, 
p. 665. 

minor may adopt p 116. 

may marry, p 64 

husband entitled to the custody of minor wife, p. 97 

minors and their property subject tothe jurisdiction of Civil Courts, 
p. 169. 

minor coparceners are bound by alienation made bond fide by the 
manager for family necessity. q@® 168 

bound by partition,1f fairly made, p* 248. 

when he may claim partition, p 167. 

entitled to maintenance, pp 167, 20h 

guardian’s power to deal with minor's property, p. 167. 

position of uncertificated guardian, p. 170 


MITAKSHARA— 

regarded as the Inghest authonty on law in all the schools of 
Hindu law, save that of Bengal, p 21 

author’s account of lhimsclf, p 21 

law . the Mitakshara as to joint family and joint ownership, 
p. 15 

the joint co-ownership theory of the Mitakshara, p 159. 

the theory of ownership by birth, p 156 

law of tke Mitakshara as to succession to a sonless male, pp. 271-310, 

law of the Mitakshara as to succession to a childless female, p. 385. 

points of difference between Dayabhaga and Mitakshara as to the 
law of inheritance, p 345 


MITHILA— 
authorities of the Mithila school, p. 43 
a adoption prevails in Mithia, p. 148. ° 
Mithila authorities make no distinction between marrie@ daughters 


who are provided and those unprovided, p 277. 
definition of stridhan according to the Mithila authorities, p. 378. 


MITRA MISRA— 
author of Viramuitrodaya, pp. 29, 260, 376. 


MORTGAGE. Sce ALIENATION 


MOTHER— 
inherits before father according to Mitakshara, p. 280. 
inherits after father according to the Dayabhaga and the Mayukha, 
pp. 281, 340 
gntitied to a share on partition, p 227. 
© effect of unchastity on the part of the mother, pp 340, 355. 

nature of the estate taken by mother, pp. 281, 340. 
te vested in mother is divested in favor of the son adopted by 
er, pp 144, 332. 

mother’s position in the order of guardians for marriage, p. 92. 

mother may give 1n adoption, 1f the father be dead, p. 123. 

ti s unmarried daughters alone take the mother’s Yautaka, p. 896, 


MOVEABLE PROPERTY. See ALIENATION 


NANDA PANDIT— 
author of Dattaka Mimansa, p. 29. 
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NARADA— 
his age and style, p. 18. 


NATRA— 
second marriage of widows among the lower castes in Guzerat, p 83. 


NECESSITY. See ALIENATION 
what constitutes, pp 167, 168, 358. 


NEPHEWS— 
take per capita and not per stirues, p. 343 


NILKANTA— 
author of Mayukha, p. 29. 


NIYAMA— 
a rule of law which makes that binding which may be done out of 


natural inclination, p. 49 


NIYOGA— 
nature and origin of, p. 111 
rules and restrictions imposed by the holy legislators, p. 109 
the ultimate result of those rules was to make the practice obsolete, 


p 110 
Niyoga is different from remarriage, p 111 


OBSTRUCTIBLE SUCCESSION— 
meaning of the expression, p 161 
heir to. has only a contingent interest, p 162 
ae between obstructible and unobstructible succession, 
p. 160. 
unknown and unnecessary in the Dayabhaga p 313 
the distinction 1n the Mitakshara 1s a necessary consequence of its 


theory,of ownership by birth, p 160 * 
ONLY SON— 
conflicting decisions as to the validity of the adoption of an only son, 


p. 126, 
the points which ought to be taken into consideration in order to 


solve the question, p 127 
only son may be taken as Dwyamushyana, p 129. 


PARASAVA— 


a son begotten by a Brahmin on an unmariied Sudra woman, 
p. 257. 
the parasara son 18 entitled only to maintenance, p 257. 
PARENTS— &e 


entitled to be maintained in old age, p 250 
but the question 1s not one of inheritance or succession, p 253. 


PARISANKHYA— - 
a rule of law which, by implication, prohibits the doing of certain 


acts, p. 50 


PARIVEDANA— 
marrisge of a younger brother before that of elder 1s called parive- 
dana,p 67. 
such marriage is illegal and void, p. 67. 
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PARTITION— 
1 neceesity of rules for partation in the Mitakshara system, p. 221. 


has no importance according to the doctrines of the Dayabhaga, 
p 312, 

the importance of partition in families governed by the Mitak- 
shara, p 222 

definitions of the term according to the Mitakshara and Daya- 
bhaga, p. 223. “ 


2 all the descendants of the common ancestor are entitled to demand 


partition, p 223. 
purchaser of the interest of an undivided ocoparcener may 
demand partition. p 225 
sons born after partition and posthumous sona, p 226 
right of mother, grandmother, &c, to claim asbare when parti- 
tion 18 made, p. 228 
the right of the son of a Sudra by a female slave to demand 
partition, p 409 
right of sisters according to Shasters not recognized in practice, 
p 228. 
Exclusion— 
the grounds of, p 2380 
how far the Hindu law on the subject is modified by Act XXI 
of 1850, p. 231 
original Sanhita texts with reference to exclusion, p. 235. 
What property liable to partitin— 
ancestral propeity, p 236 
jointly acquired property, p 236 
increments of the ancestral property, p 238 
special rules with reference to 
(1) gains of science, pp 236, 237 
(2) property acquired with slight aid from joint funds, p. 163 
(3) property lost and recovered, pp 165, 238. 
e (4) impartible raj, pp 163, 239. 
(5) service tenures, p 240 
(6) property dedicated absolutely in favor of an idol, p. 241 
Time for parteition— 
Mitakshara law, p. 243. 
Dayabhaga law, p 243. 
period of limitation, p. 244. 
ode of partition— 
must always be equal, p 245 
father has absolute power over all descriptions of property 
according to Dayabhaga, p 245 
but incurs sin by making an unequal partition of ancestral 
property, p 246. 
suits for partition must embrace the whole property, p. 247. 
partial partition can be made only by amicable agreement, p, 247. 
partition may take place without metes and bounds, p. 247. 
presumption as to partition being complete after it is once 
effected, p. 247. 
what constitutes partition, p. 248. 
the effect of a decree for partition, p. 248. 
reunion, how effected, p. 249 
between whom it can be effected, pp 249-250. 
presumption 1s against reunion, p 250. 
effect of reunion, Mitakshara, p. 250 
Dayabhaga, p. 251. 
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PARVANA SHRAD— 
what it is, p. 328. ; 
who are worshipped in a Parrana Shrad, p. 328 
definition of ‘sapinda’ in the Dayabhagais based on the Parvana 
Pinda, p. 829. 
the Parvana Shrad is very rarely celebrated in practice, p. 328. 
it is a sort of spiritual luxury, pp 323, 325. 


PAT— ; 
second marriage of widows amongst the lower classes in Western 
India, p. 83. & 


PATRIA POTESTAS— 
among the Romans. p 150. 


PATRNIARCHICAL FAMILY— 
ita origin, p. 150 
authority of the father, p 150 
transition from, to joint family, p 15! 


PAUNERVABA— 
son of remarried widow, p 107. 
one of the subsidiary sons according to the Shasters, p 107 
position of Paunervaba under the Widow Marriage Act, p 106. 


PERPETUITIES— 
unknown in Hindu law, p 212 
and inconsistent with its fundamental principles, p 212. 
for religious purposes, lawful by custom, p 241. 


PINDA— 
means ‘body’ according to the Mitakshara, p 71 
means ‘ Parvana Pinda’ according to the Dayabhaga. p 329. 
persons to whom Parrana Pinda 18 given, p 328 
distinction between primary pendas and secondary pindas, p. 229. 
between “enjoyable pzindas and non-enjoyable pindas, p. 330. 


PISACHA— 
a form of marriage p. 8] 


PITRIDATTA— 
succession to Pitridatta Stridhan according to Dayabhaga, p 398, 
POLYANDRY— 
prevails among some Non-Aryan races, pp 83-84. 
POLYGAMY— 
sae a as to the legality of polygamy according to the Shasters, 
Pp. e 
POSTHUMOUS SON— 
position of, 1n an undivided family governed by Mitakshara, p. 227. 
entitled to inherit paterna-estate according to Bengallawyers,p 332. 
the right of a child conceived in the womb, at the time of the death 
of acollateral, to inherit as heir to such collateral, p 227. 
eon adopted by a widow takes the estate vested in her hke a posthu- 
mous son, pp. 144, 332, 


PRAJAPATYA— 
a form of marnage, p. 81. 


PRECEPTOR OF THE VEDAS. See ACHARYA. 
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PRESUMPTION— 
in favor of or against adoption, p. 141 
family union, p. 248 
reunion, p. 260 
stridhan, p 380. 
PRIMOGENITURE—- 
succession by, depends on usage, p 239 
. 


PROPERTY — 
can never remain in abeyance, p 54. 
must have a legal owner, p 54 © 
the owner of, must be a sentient being, pp. 241, 216 


nature of the right possessed by the members of a joint family in 
the undivided family property, p. 156. 
classification of property, p. 161. 


PUBLIC POLICY— 
custom opposed to public policy, p 104. 


PUNJAB 
local customs as to marriage, p 83 
adoption, p 132 


PUPIL’S right of succession pp 307, 344 


PURCHASER— 


equitable right of toclaim refund of purchase-money, when a gale 
by a member of a Mitakshara family 18 set aside on the ground 
of absence of family uecessity, p 189 
of the interest of an undivided coparcener 18s cntitled to demand 
partition according to Madias and Bombay decisions, pp. 189, 225. 
from a widow 18 bound to prove necessity, p 3h0 
is not entitled to any equitable relief, when the sale 


~ to him 1s set aside on account of absence of neces- 
sity, p. 367 


PUTRIKA PUTRA— 
one of the subsidiary sons, p. 108. 


RAKHASA— 
a form of marriage, p. 81. 


RATNAKAR— 
its authorship, p 25. 
its authority in Mithila, p 25 


RELIGIOUS ENDOWMENT— 


~i according to Hindu lawyers there cannot be a gift in favor of 
idols, p. 241. 


but in practice property 1s very often dedicated in favour of idols, 
p 241 
2 ‘property dedicated to idols must be vested in trustees, 
trust irrevocable if perfectly created, 14M I. A., p 289. 
cases in which property is not absolutely dedicated, but is made 
subject to a trust in favor of an idol, p 242 
3 devolution of trust by terms of grant or ree p. 242, 
donor and his heirs may be trustees, p. 242 
female may be,I L R., 4 Cal, p 683. 
management by ttirns, p. 242 
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RELIGIOUS ENDOWMENT—(contd ) 
4 trust void, when only colorable, 14 B. L. R., p. 175 
supervision of founders, 1t W. R.. p. 443. 
enforced by civil suit, 23 W. KR, p. 76. 


RELIGIOUS PRINCIPLE— 
necessity of marriage on the religious principle, p 63. 
necessity of adoption for religious purposes, p. 114 
See SPIRITUAL BENEFIT OF THz SOUL. 


REPRESENTATION— 
by male issue 1n a Mitakshara semily, p 224 


RESTITUTION OF CONJUGAL RIGHTS— 
a Hindu husband or wife can sue for restitution of conjugal rights, 
p. 98. 
form of decree, p 98 
mode in which the same 1s enforced, p 98 


RESTRAINT— 
husband may keep wife under, p 97 


REUNION— 
1 who may reunite, p 249 
the Dayabhaga and Mitakshara agree 1n holding that reunion can 
take place only with father, brother, and uncle, p 249 
according to Mayukha, reunion may take place between all those 
who originally separated, whatever be the nature of their mutual 
relationship, p 250 
2 creates a new status according to the Mitakshara, p 250 
restores the original status of joint proprietorship according to 
the Dayabhaga, p 251. 
8 course of succession to a reunited coparcener, pp. 310, 341 


REVERSIONER— 
to a widow’s estate has only a contingent interest, p 353 “ 
effect of his consent to her acts, p 361. 
his remedies against her acts, p 364 
declaratory suits by, p. 364 


SAHODRA— 
one of the subsidiary sons, p. 108 


SAKULYA— 
dor pig before Bandhus in the Mitakshara, pp 287, 321, 354 
ut after Bandhus in the Dayabhaga, pp 321, 344 


SALE. See ALIENATION. 


SAMANODAKA— 
definition of, p. 46 
Pa eae Bandhbus in the list of heirs 1n the Mitakshara, pp. 287 
$21, 354. 
marriage with the daughter of a Samanodaka of maternal grand- 
father, p. 70. - 


SAPINDA— 
definition of the term in the Mitakshara, pp. 46, 71 3817. 
Dayabhaga, pp 72, 327. 
the word has three different meanings according to the Bengal law- 
yers, pp. 72, 73. 
(1) 1n matters relating to inheritance, Sapindas are persons con- 
nected through the Parvana Pinda, pp. 72, 321. 
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SAPINDA—(contd.) 

(2) 1n matters relating to mourning, the word rapinda has the 
meaning assigned to it by the text of Manu quoted in 
Dayabhaga, Chap XI, sec. 1, para. 42, and denotea only 
agnates within seven degrees p 72. 

(3) for purposes of marriage, the word sapinda denotes not only 
agnates, but cognates also, according to the text quoted 
in pp 70—73. 

classification of sapindas according to the Dayabhaga into 
(1) Gotraja Sapindas. and 
(2) Non-Gotraja Sapindas, p& 46, 345. 
classification of Sapindas according to the Mitakshara into 
(1) Sagotra Sapindas. and 
(2) Bhinna Gotra Sapindas, pp 287, 345 
prohibition as to marriage of » sapinda girl is applicable to all 
castes, p. 70 


SAPINDIKARAN A— 
last of the 16 shrads by which the soul of a deceased person 18 
emancipated from the state of a ghost, p. 323. 


SAUDAYIKA— 
one of the several kinds of stridhan, p 373 


SAVINGS— 
right of holder of impartible property to savings, p 2389 
fFavings made out of the income of ancestral estate are considered 
as part of the same, p 162 
savings made by a female out of the income of the estate inherited 
by her from a male aie considered as part of the estate, p. 355. 


SCHOOLS OF LAW — 
causes which lead to the division into, pp 12 41 
tess for determining by what school any particular Hindu family 
is governed, p 45 e 


SELF-ACQUISITION — 

property acquired by a single member without the aid of joint 
funds 18 self-acquisition, p 163 

difference between the Dayabhaga and the Mitakshara as to defi- 
nition of self-acquisition, pp 164, 238 

self-acquired property may become joint propertv by being thrown 
into the joint stock p 236, 

gains of science when considered as self-acquisition, p 236. 

savings from income of ancestral estate aie not self-acquiartion. p. 162. 

power of father 1n a Mitakshara family to deal with his self- 
acquired pioperty, p. 171 

© Surden of proof as to self-acquisition, p 166 

self-acquired propeity of an undivided coparcener in a Mitak- 
shara family passes by inheritance to his widow, daughter, &c., 
fnd not by survivorship to his coparceners, p. 309 


SISTER— 
18 an heir in Bombay and Madras, p 294 
but not anywhere else, p. 294 
principle on which, at the death of one of several sisters, the sur- 
viving sisters take the share of the deceased, p. 336. 
unmarried sisters are entitled to their marriage expense, Dayabhaga, 
Chap. II, para. 38; Mitakshara, Chap, I, Sec. VII, para. 5. 
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SISTER'S SON— 
cannot be taken in adoption among the three twice-born classes, 


. 126, 
is a the nearest class of heirs according to the Dayabhaga, p 348. 
is one of the distant heirs according to the Mitakshara as interpreted 
by authoritative decisions, p 304 
sons of half sisters and full sisters take equally, p, 343 
sister’s son 1s one of the remote heiré to stridhan, pp. 389, 392, 400. 


SLAVE— 
texts which lay down that am informally adopted son 1s hkea 
slave, a 186. 
reasons for the doctrine, p. 136 
reasons for holding that the informally adopted cannot be a slave 
in these days, 136. 
the heritable rights of the son of a Sudra by a female slave, p. 409. 


SMRITIS— 
origin and nature of the Smritis, p 13. 
most of the early Smritis were in the Sutra style, p 13. 
the versified redactions of later times, p 114 
names of the Smritis, p 15 
to the orthodox Hindu lawyer all the Smritis are of equal autho- 
rity, p 19 
the pre-eminence of the Code of Manu, p 17 


SMRITI CHANDRIKA— 
its age and authorship, p 24 
is the leading authority in Southern India, p 24 
author of the Smriti Chandrika is not the author of the Dattaka 


Chandrika, p 24 


SONS— 
various Finds of subsidiary sons, p 108 
eauses which have made most of them obsolete, pp 109—112. 
rights of Aurasa son pp. 139 224, 332 
Dattaka son, pp 139, 332, 385. 
son of a remariied widow, pp 106, 332 
son of a Sudra by a female slave, p 409 
a posthumous son, pp 226, 332 
a son born after partition, p 226 
sons a a vested interest by birth according to Mitakshara, 
p 156. 
sons are bound to pay their father's debts, p 172. 
sale of ancestral property without the consent of sons is void accord- 
ing to the Mitakshara, p 172. 
but only morally wrong according to the Dayabhaga. p 191 © 
sons inherit mother’s stridhan after daughters and daughte1’s children 
according to the Mitakshara p 383 
according to the othér authorities sons take certain descriptions of 
stridhan simultaneously with daughters, pp. 387, 390, 393 


SOURCES OF HINDU LAW, p. 9. 
1) Vedas, pp. 9—12. 
3) Smritis, pp. 18—19. 
3) Purans. 
(4) Tantras. 
(5) Digests and Commentaries, pp. 19—32. 
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SOUTHERN INDIA— 

marriage within prohibited degrees is allowed by custom in Southern 
India, p 77. 

a wider may adopt with the consent of sapindas in Southern India, 
p. 

sister 18 an heir in Southern India according tothe decisions of the 
Madras High Court, p 294. 

a@ coparcener in a joint famil§ 18 allowed to convey away his interest 
in joint property by gift or sale, but not by will, p. 187. 

See STRIDHAN a 


SOVEREIGN Sce ESCHEAT 


SPIRITUAL BENEFIT— 

the principle of spiritual benefit 1s supposed to be the foundation of 
the Dayabhaga Law of Inheritance, p 314. 

origin of the error, p. 314 

history of the theory, p. 317 

the reason why Jimutavahana refers to 1t frequently, p. 319, 

the conclusions established in the Dayabhaga are inconsistent with 
the theory, p 319 

texts and authorities inconsistent with the theory, p 321] 

the theory declared by Jimutavahana himself and by his com- 
mentators to be untennble, p. 325 


SRIKRISHNA TARKALANKAR— 
the most authoritative commentator on the Dayabhaga, p 28 
lived about the beginning of the last century, p 30 
tradition regarding his place of birth and hfe, p 30 


SRUTI— 
in the absence of a text of Sruti, as to any rule of law, the existence 


of a text 1s taken for granted, p 47 
itis not proper to postulate the existence of a larger’ number of 
texts than 13 absolutely necessary, p 47 
the text postulated should contain as few words as possible, 
pp. 48, 348 
‘See HOLAKADHIKARANA 


STEP-MOTHER— 

according to the Dayabhaga, childloss step-mother 1s entitled to a 
share,1f partition be made by father 1n his hfetime, p 229. 

after ebrca death his childless wives can claim only maintenance 
pp 229, 253 / 

sad aged is not entitled to inherit as heiress to her deceased step- 
son, p. 281 

*Whether step-mother can inherit as wife of a Gotraja Sapinda in 

Weatern India, p 281 

son adopted by step-mother of a deceased person cannot take his 
estate after 1t has vested 1n some other pergon, p 146. 

step-son may inherit atep-mother’s stridhan. pp 393, 397, 

step-mother cannot adopt while there 1s a atep-son, p. 120. 

for some purposes 4 step-son 1s like a son to the step-mother, 


pp. 49, 385. 
bat te atedesh, or analogy, does not hold good for all purposes, 
Pp. ; 
es brother's daughter cannot be taken in marriage, 
p. #%. 
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STRIDHAN— 
1 early law as to capacity of females to hold property, p. 369. 
Roman law, p 369. 
English law, p 870 
Hindu law, p 370 
restrictions imposed by some ancient texts, p. 370. 
the reason why these restrictions were removed at a very early 
period, p. 371. a 
Sir Henry Mame’s explanation of the origin of stridhan, p. 372. 
comment on the same, p 372 
2 various descriptions of stridhan. 
definitions, p. 373. 
8 is inherited property stridhan ? 
Mitakshara, p 375 
Viramitrodaya, p. 376. 
Mayukha, p 376, 
Madhavya, p 377 
Smrita Chandrika, p 377 
Vivada Chintamony, p 377. 
Dayabhaga’s definition of stridhan, p 378 
4 is immoveable property given by husband stridhan according to 
the Dayabhaya? pp 379, 400 
6 burden of proof as to any property being stridhan, p. 380, 
6 succession to stridhan 
Mitakshara, pp 381—386 
Mayukha, p 387—390 
Smriti Chandrika, pp 390—392 
Dayabhaga, pp 392—400 
SUCCESSION— 
never remains 1n abeyance, p 403. 
goes byrsurvivorship on the death of a member of a joint family 
governed by the Mitakshara, p 282 
the doctrine 18 a necessary consequence of the theory that ownership 
in joint family property 1s cieated by birth, and 1s extinguished 
by death, p 282 
succession by survivorship is unknown in the Dayabhaga system, 
p 313. 
distinction between obstructible and unobstructible succession accord- 
ing to the Mitakshara, p 161 
different courses of succession where a member of a Mitakshara family 
dies possessed of self-acquired propeity. p 309. 
under what circumstances unchastity bars a female’s mght to 
succession, pp 278, 355. 
See INHERIFANCE. 
SUDRAS— 5 
have no Gotras of their own, pp. 46, 70 
asura form of marriage allowed as proper for Sudras, p 80. * 
degrees of relationship within which Sudras may not marry, p. 70. 
the necessity of ceremonies in adoption by Sudras, pp 134, 136. 
the sister’s son and the daughter's son may be taken in adoption by 
Sudras, p. 125. 
the illegitimate son of a Brahmin by an unmarned Sudra woman is 
entitled only to maintenance, p. 257. 
the illegitimate son of a Sudra by a female slave 1s entitled 
(1) to a full share by the will of the father, if partition be 
made by him in his lifetime ; 
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SUDRAS—(contd.) 
(2) toahalf share,if partition takes place with aurasa sons after 
the father’s death, 
(8) to equal or half shares with al) hears down to the daughter's 


B00 ; 
(4) to the whole estate in default of heirs down to the 
daughter's son, R 409. 
whether a dasiputia of a Sudra takes a vested interest by birth in 
families governed by Mitakshara, p. 409. 
whether, under the circumstaneés, the das:putra can take by survi- 
, vorship the interest of a deceased coparcener, p, 409. 


‘SURVIVORSHIP— 
succession by survivorship takes place in joint families governed by 


the Mitakshara, pp 157, 282. 
18 & necessary consequence of the theory that ownership in joint 
family property 1s created by birth, and 1s extinguished by death, 
. 271. 


takes precedence over claims of creditors except when the interest of 
the deceased lapses in favour of his male issue, p 187. I.LB, 
2 Bom ,p 479. 

right of a Sudra’s das:putra to succeed by survivorship, p. 409. 


SUTRAS— 
the object for which the early legislators adopted the Sutra style, 


p. 14. 
Sutra style became unnecessary when the belief became universal 


that the Vedas are too extensive for ordinary readers, p. 14, 


SWAYAMDATTA— 
one of the subsidiary sons now obsolete, p. 108. 


SWAYAMVARA— 
form of marriage in which the bride offers herself ‘to a suitable 


husband, p. 91, 
marriage by, allowed in Hindu law, though it 18 rare if not obsolete 


in practice, pp. 91, 105 
TESTAMENTARY POWERS. See WILLS. 


TRUSTEE— 
widow is not trustee, p. 354. 
See RELIGIOUS ENDOWMENTS. 


UNCHASTITY. See CHASTITY, MAINTENANCE, SUCCESSION, 
UNPIVIDED FAMILY. Sce Joint FAMILY, PARTITION, SUCCESSION. 
® 


UNOBSTRUCTED PROPERTY— 
explanation of the term, p. 161. 
he to, has a vested interest, p. 161. 


UPANAYAN— 
the proper time for the ceremony, p. 131. 
a bar to adoption in the case of the three twice-born claases, p. 182. 


VACHASPATI MISRA— 
the highest authority in Mithila, p. 25. 


VIGNANESHWARA— 
account of his life, p. 21. 
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VIRAMITRODAYA— 
a work of high authority in the Benares school, translated by G. O. 
Sastree, p. 29 


VIVADA BHANGARNAVA— 
the compilation made by Jagannath and translated by Mr, Cole- 
brooke, p. 31. 


VIVADA CHINTAMONI, p. 25 See VACHASPATI MISRA. 


WARD— 
a ward cannot adopt without the sanction of the Court of Wards, 
p. 116. 


WASTE— 
what amounts to waste, p 364 
widow in possession may be restrained at the suit of the reversioner, 
p. 366 
proof of intentional waste docs not operate as a cause for forfeiture, 
Pp, 865. 
appointment of receiver in case of waste by widow, p. 365. 


WESTERN INDIA— 
@ivorce 18 allowed among the lower castes in Western India, p 103 
adoption may be validly made by a widow in the absence of husband’s 
sanction, provided there be no prohibition, p 119. 
sister 18 an heir in, p 293 
wives of Gotraja sapindas are heirs in, p 296, 
daughters take an absolute estate in, p 278 


WHOLE BLOOD— 
succession of brothers of the whole and half blood, pp, 282, 340. 


WIDOW— . : 

1 controversy regarding the legality of remarriage of, p 104 
question set at rest by the Legislature, p 104 

2 widow 1s entitled to maintenance according to the Mitakshara, 
where the husband dies as a member of a joint family, pp. 261, 273. 

83 entitled to inherit the separate and self-acquired property of 
her husband according to the Mitakshara, p 272 

4 entitled to the whole estate of a sonless husband under the 
Dayabhaga, p 334 

5 widows of Gotraja sapindas inherit in Bombay, p 295. 

6 widows never take an absolute estate in the property which they 
inherit as heirs to their husbands, or as representatives of their 
husbands, pp. 346, 295 

the Mitakshara says that property taken by a female by inherit- 
ance is satridhan, p 346. 

even if inherited property be stridhan, still the right of the widow 
to the same must be limited by the texts of Smritis, p. 347; 

the Dayabhaga expressly says that the right of the widow, m her 
husband's estate, 1s a limited one. p. 349. 

the maxim “a thing cannot be altered by a hundred texts” oon- 
sidered with reference to the Dayabhaga doctrine as to the 
nature of the estate taken by widows, p 349. 

@ the extent to which the mghtof the widow 1s hmited by the texts 
of Katyana and Mahabharat, p 352 

effect of unchastity after the veetang of the inheritance, p. 351, 
widow represents the estate fully, p. 383. 
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WIDOW—(contd.) 
widow 0s not a trustee, p. 354. 
extent of widow's powers to deal with income and accumulations, 


pp. 361, 355. 

sg ie the widow's power to make alienations for necessity, 
p. 358. 

validity of alienations made with the consent of next reversioner, 
p 361. 

remedies against improper alienations and waste by widow in pos- 

session, p. 364. oe 


See MAINTENANCE, PARTITION. 
eWIFE. Sce ADOPTION, MAINTENANCE, PARTITION, STRIDHAN. 


WILLS— 
1 unknown 1n Hindu law, and inconsistent with ita fundamental 
principles, p 195. 
the texts of Harita and Katyana which are supposed to sanction 
the practice of making wills do in fact create only a lability on 
the part of the heir to give what 18 promised by the last owner, 
p. 196. 
the practice of making wills originated in the Presidency towns 
about the time of the commencement of British rule, p. 195, 
the natural inclination of men is to use their property without 
any restraint, p. 195, 
that inclination was kept in check by early legislators in order to 
secure the means of subsistence to the subordinate members of 
the family, p 195 
the restraint was partially withdrawn by Jimutavahana in Bengal 
as a logical consequence of his doctrine as to the origin of the 
right of sons to the family property, p 195. 
the restraint was wholly withdrawn by the English Courts of 
@ Law in consequence of Mr, Colebrooke’s erroneous translation 
of the dictum by which Jimutavahana justifies the Bale of ances- 
tral property by father in his hfetame without the consent of 
sons, p 195. 
the restraint being withdrawn the practice of making arbitrary 
dispositions by wills came into existence, p. 195. 
2 historical account of wills cases among Hindus, p. 197. 
the Nadiya Raja’s case 18 supposed to be a will case, p. 197. 
but as a matter of fact 1t was a case of gift enter vivos, p. 198. 
3 testamentary power of Hindus according to the decisions of the 
Courts of Law, p 207. 
4 nature of the estate that can be created by a Hindu’s will, p. 212. 
perpetuity void according to Hindu law, p. 213. 
gift in favour of an unborn person void, p, 216. 
the Tagore Will case, p. 213. 
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A COMMENTARY ON HINDU LAW 


oF 
INHERITANCE, SUCCESSION, PARTITION, ADOPTION, MARRIAGE, STRIDHAN, 
AND TESTAMENTARY DISPOSITION. 


BY 
PUNDIT JOGENDRO NATH BHATTACHARJI, M.A., D.L. 
(JOGENDRA SMARTA SIROMANI,) 


—————— Pa 
All the important questions of Hindu Law are dsscussed wn this work in accord~ 
ance with those rules and prenciples which are recognised among #indu jurists as 
beyond dispute. By going through the wok, the reader wiil become famsliar with 
the Hindu lawyers’ modes of thought and reasoning, and will be prepared to argue 
or discuss any pownt of Hindu Law 
NOvTIKICES.. 


The work before us seems to have some claims to authority which 18 wanting 
in other works that treat of the same subjects. The author has the advantage of 
living in the midst of the community and of having studied the subject with the 
additional advantage of a knowledge of Sanskrit, and the whole literature on the 
subject. This being so, the work under notice 1s likely to be consulted by all who 
are iterested in adoption, inheritance, succession, &c., and the abilities and dis- 
abilities pertaining to rights and duties in native society.—/ndtan Datly News. 

I consider the work very ably done. The principle you follow is the right 
one and you have worked it out with much tact and wisdom. 

DR RAJENDRA LALA MITRA. 


* Babu Bhattacharji is the greatest name in the recent history of the Uni- 
versity. He has already made his mark, baving written a really original work 
on Hindu Law, which must assert itself against the crude compilations and false 
views of European writers "— Rews and Rayyat, Decr. 26th, 1885. 

“The result of Ine labours is an accurate, well-arranged, comprehensive and 
convenient manual of Hindu Law eminently fitted to be a text-book for students, 
and « guide tp practitioners in all cases where questions of principle are ¢nvolved. 
Upon Several important topics the book 18 rich im origmal information and 
observations; and we may notice particularly the Rules of Interpretations, the 
Legal Maxims, and the Theory of Spiritual Benefits, as remarkable for original- 
ity. - 6 6 6 8 6 8 oe ee ew ew oe ef «6 The most valuable featare 
of the book is, that :t gives us an msight into the real nature of Hindu Law, the 
manner in which 1ts rales are expressed, and in which its principles must be din- 
eovered, and the metbods by which its problems must be solved.”— indian Nation. 

* It is, sudeed, a new departure in the art of legal commentary... . . . . 

*“ Our author, therefore, approaches his subject as a pundit, and brings to bear 
on hie orginal authorities all the acumen which the prolonged discipline of the 
WNuddea achool imparts to those of its pupils who have the patience to undergo 
ite aeverest ordeatl,”"-— Statesman. 

“There ie thus in tum a combination of high Western legal education with 
a masterly possession of cae ERastern legal lore gathered froin the very fountain 
ofsorginal Sanskrit books. Such a combination is a rare thing. Yet éduch a 
combination ie what is essentially wanted for a proper exposition of the Hindu 
Law. The superiority of the work before us to mere of translation, such 
as the transiation by Mesars. Colebrook, Sutherland, and Wynch, or £0 digests 

epared by Englishmen, such as those by Messrs. Mayne, Mc — and 

ywoil, ia owing to such « combination of qualsfications in the au of the 

« While he has been carefal to put the actual state of the Hindu Lew as inter- 

preted and assumed by our Courts, he has very largely dealt with the principles 
whiva anderlie the positive texts of the two au tres in these provinces— 
Jim and Vijasneshwar. He has very ge Pe eeaprpan: the syatems on 
theese authorities have been an as also wherein they have beqn 
misuuderstood.”-—~ Amrita Hanee Farvihe. 
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BY 
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and Advocate, High Court, N.-W. Provinces, India, 


“ An admirable compendium. The arrangement is clear, simple, and con- 
gecutive, and the selections have been made with such judgment, and are so 
carefully explained and elucidated that nothing essential to a thorough and 
Byun ne ~~ 2*7etanding of this form of Zemindary-Tenancy in Oudh has been 
omitted.”—Caloutta Rersew. 
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Contents :—The Act, with Notes embodying the Rules of the 
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of the Board of Revenue. 
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A complete Index. 
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and importance of the questions that well as by the fact that the first edstio: 
have been put in with a view to pre- was rapidly sold off. We ora nat on~ 
pare candidates for the examination.” 
=Andian Mirror. 
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cession, from the Vedic Period to the present time : 
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V1.—Principles of Succession in the 


mid contd.). 
VIL—The Modes Sabeels of Hindu 


Law. 
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X.—Development of the Principles of 
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X1.—The Succession of an Adopted 
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